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v. Bookman (C. C. A. 6th) 75 F. 77 Frelinghuysen v. Hugent C, с) 36 F. 


at p. 5 
“The receipt by the collecting bank of a check drawn against the account of 
one of its depositors does not bring anything into the bank, and can not be said 
to agument in any way assets — into the hands of the receiver. It is a 
mere shifting of credite. (Larabee Mills v. First National Bank (С. С. A. 8th) 
13 F. (2) 380; American Can Со. v. Williams (C. С. A. 2) 178 F. 420; North Caro- 
lina Corp. Com. v. Merchants and Farmers' Bank, 137 N. C. 697, 50 S. E. 308." 
The same result follows where the collecting bank receives in payment of the 
draft, a check upon another bank and subsequently transmits said check to the 
drawee bank or to a correspondent for collection from the drawee bank, and 
after the check is collected the proceeds thereof are applied either by the drawee 
. bank or by the correspondent of the collecting bank, as the case may be, upon 
the indebtedness of the insolvent bank. In such case the proceeds of the col- 
lection item have been absorbed in payment or settlement of the specific debt 
of the insolvent bank, and hence there is no augmentation or building up of the 
assets.of the insolvent bank, and there results only the elimination or reduction 
of the spetific debt, with a corresponding liability growing up in favor of the 
transferor or forwarder of the item. This aae ore of the proceeds of the col- 
lection item may occur also in the cancellation items in the process of a clear- 
ing-house transaction where the banks present the items against each other, and. 
the items so presented are used to retire or eliminate a corresponding amount of 
items against the . Here again the transaction results merely in book- 
Keeping entries, wit augmentation or increase of assets unless it so happens 
d t the balancè in the clearings is in favor of the gent bank which had 
received the item for collection, and in such event such balance in favor of the 
insolvent bank may be paid by cash or by-draft or other paper which ultimately 
results in eash, thereby increasing or augmenting the assets of the insolvent 
bank to the extent of the proceeds actual y: collected by it from the clearings. 
И such proceeds are afterwards traceable to the reteiver, a preferred claim would, 
of course, result. Fora consideration of the situation resulting where such clear- 
ing house and similar transactions have occurred, see Farmers’ National Bank 
v. Pribble (15 Fed. (2) 175); First National Bank v. Williams (15 Fed. (2) 585); 
Smith Reduction Corporation v. Williams (15 Fed. (2) 874); Larabee Mills v: 
First National Bank (13 Fed. (2) 330). 
The fo: ing covers the classes of cases most frequently occurring, and the 
principles therein discussed furnish the basis for the disposition of related or 
ogous cases. Where the assets of the bank have been built up or augmented 
by the proceeds of the collection item and where such ргосееағ are traceable to 
the receiver, such proceeds are considered to be the property of the forwarder or 
transferor of the collection items, but, on the other hand, where the collection 
of the item has not resulted in building up or augmenting the assets of the bank, 
or, even if there has been such augmentation, if the collection proceeds have been 
disbursed or expended by the со ecting bank prior to the appointment of the 
receiver, it can not be said that the receiver takes over any property or funds 
belonging to the preferred claimant, and hence the transferor or forwarder of the 
collection item should not receive a preferred claim at the expense of the general 
creditors or depositors, but he is entitled to participate, as a general creditor, 
with the other general creditors, in the assets taken over by the receiver for the 
benefit of the general creditors. ¢ 
As previously herein suggested, it seems to have been clearly the intent of 
Congres as indicated by the | language used in the case of Cook ounty National 
Bank v. United States, 107 U- S. 445, that all creditors'of a national bank should 
be placed upon the same basis without preferential payment. However, as the 
years have passed, the courts have; from time to time, rendered decisions draw- 
ing à distinetion between the depositors of a national bank and those who are not 
depositors but who use its services in carina for temporary transactions, mostly 
without any compensation to the bank, and who, in the opinion of the courts, do 
y become ‘creditors by reason of such transactions. So complicated 
has the subject of preferred claim» become, and so varied in application are the 
decisions rendered favoring the casual patron as against the regular depositor of 
the ban dicap has resulted in the liquidation of insolvent 
national banks and a just distribution of the proceeds of the estates liquidated. 
The allowance of preferred claims, as a result of court decisions, is to-day the 
eause of а most substantial depletion in many failed banks of the funds of the 
institution which would otherwise be distributed pro rata to each and every 
claimant against the insolvent bank. In this connection it may be noted that 
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я : 
ai for distribution in the amount of $25,215,143 to pay 
Vedere ager 3 of insolvent national banks liquidated during 


the fiscal year endifig October 31, 1929, the following payments were made to 
said creditors: ‘ 


To preferred and secured creditors. . ..-.-.------------------- -. $12, 561, 313 
. To N deposi tors 1!!! 8 12, 653, 830 
i ‘Total of distributable assets. оаа 25, 215, 143 


he claims filed by the general creditors aggregated $25,714,590, and therefore 
it TH — noted chat while 1 full payment was given to the preferred and secured 


- ereditors, only approximately 50 per cent was given to the general creditors. Had 


creditors upon an equal basis, each creditor would 
ived approximately 65: per cent on his claim. (See text of the. Annual 

Hope rt of the (уугум of the Currency, December 2, 1929, pp. 24 апа 25.) 
rom year to year, as the decisions of the courts become more favorable to 
those claiming preference against insolvent national banks, the funds available to 
ay the general creditors grow less and less. These national banks are chartered 
ог the purpose of serving their communities in the banking business and when 
disaster comes, all claims should be upon the same basis, and all funds recovered 
from the liquidation of the assets of these institutions should be distributed 
rorata upon such claims. The bank is built up by its depositors, and it is only 
рт their continued patronage that the bank is able to carry on its functions and be 
in a position to render its services as a collection agent to persons who are not 
depositors of the bank, and it does not seem that those who make use of the 
bank as a matter’6f convenience as a collection agent should be preferred over 
those who in g faith put their deposits.in the bank and make it possible for 


it to function. 
Mr. Goopwix. I have a case in mind' that has led me at least to 
with favor upon this bill. jut Ў 
p two чад Sa one of my constitutents living at Anoka, Minn., 
owned a piece of property down in Orlando, Fla., and through his bank 
he sent the deed to that property, together with a letter of instructions 
to collect a considerable amount of money and, upon the collection of 
the money, to turn over the deed. The deed went to a bank in 
Orlando Beach, Fla. The purchaser did not have enough money, so | 
he borrowed. the money and deposited it to his account in the bank 
and gave the bank his check a the A ni f erai bank delayed 
mitting for almost three weeks, and then it failed. " А 
3 My Pra back there in Anoka had nothing to do with the 
selection of this bank, except that his bank did the selecting 


distribution been made to a 


Do you not think that that kind of a situation should entitle the 


owner of that property to the position of preferred créditor of that 


bank? : i : 

r. Barse. Well, there are two factors which are involved there. 
One if course, is the fact that the forwarder of that item selected 
his local bank, and I assume that under many of the decisions that 
‘local bank would be charged with negligence in not seeing that a 
prompt collection was made, and so in that case he would probably, 


or at least possibly, have his action against his original depositary . 


bank for being negligent in not seeing that there was a prompt 


' remittance. 


The second factor is one that does directly relate to this bill, and 
that is that in the case you mentioned there was no augmentation as 


such—— Я " 
Mr. Goopwin. There was this augmentation, that the purchase 


T : 
borrowed the money from another individual to make up the amoun 

that he was deficient. о that extent there was an augmentation, 
and a considerable one. 


117283—30——6 


^ 


"у, 


t 


"78 NATIONAL BANKS—-TRANSFERORS TO BE PREFERRED CREDITORS. ; 
н : Mr. Barse. There was an augmentation in the sense that he went 


tory bank, and made a deposit on his account just the same as you and 
I would. He did not pay that money over in payment of this draft, 
but he passed title to that money to the bank as part of his deposit. 
Mr. Goopwin. Correct. „„ 
Mr. Barse. And, having done that, that was one transaction com- 
pleted. Thereafter he gave a check upon his deposit in payment of 
^ this draft, and in that case there "—-— be no augmehtation so far as 
the forwarder of that item is concerned, and so far as collection b 
“that bank is concerned, because when the bank received that hod 
A from the drawee of the draft in payment of that draft, it simply 
resulted in a shift upon the books of debits and credits. : 
Mr. Goopwix. I understand that is the law under the decisions of 
the courts, but I maintain that under a condition of that kind 
^ Mr. Barse. I have not finished. 

Mr..GoopwiN. Pardon me. 

Mr. Barse. Even in that case, liowever, the tendency mentioned 
zd Mr. Awalt a few minutes ago has given further indication of the 
liberality of the courts in supporting trust funds or augmentations, 
and in that particular connection I refer you to a case with which I 
am frank to say I do not personally agree, but the courts did agree. 
It is the case of Ellerbe v. Studebaker Corporation of America, 21 
Federal, Second, 993, decided in 1927, where under very similar cir- 

` cumstances the court held that the relation between the deposit in 
the deposit account and the iving of the check on that account for 
the purpose of meeting that draft—that the two transactions were.so 
close together that they treated them as an augmentation. 85 

So that your friend in question could have, under the doctrine in 
this case that I have just mentioned, obtained, if the court had followed 
it, and this was a circuit court of appeal’s decision, а decision that that 
was an augmentation’ ame was a trust fund and he was entitled to a 
preference. That just indicates how far the courts are going in’ that 

ection. a 

; Now, if the committee desires I will be very glad to go ahead and 

|, briefly outline what we understand to be the present scope of the 
Federal decisions on this question of the collection of items as such, 
and the situation from the standpoint of the act of Congress govern- 
ing liquidation of national banks. . - \ 
he present statutory law, by which I mean the national bank law, 
does not contain any provision at all as to what are termed f reference 
claims. On the contrary, section 5236 of the Revised Statutes 


expressly provides that in шай а national bank, a failed national . 


bank, through the comptroller and the receiver, there shall be a. 
ratable distribution, so that the intention of Congress is clear that 
there shall be a ratable distribution and no provision is made for 
preference. S : 

In that connection; a case arose, known as the Cook County Na- 
tional Bank case (107 U. S. 445) wherein the United States, as a 
creditor of a-national bank, sought to obtain ‘a reference under sec- 
tion 3466 of the Revised Státutes, which provi 8, in substance, that 
where the United States is a creditor of an insolvent individual or 

. firm, the. United States shall have a préference, and in this case 
the United States, under Revised Statutes, section 3466, sought to 


to his bank, which was also the collecting agent bank and his deposi- 


shall 


ЕЗ 


К. NATIONAL BANKS—TRANSFERORS TO BE PREFERRED CREDITORS 79 


establish a preference claim against the assets of this failed national 
bank. * i i 

The Supreme Court of the United States in that case, adverting 
to this provision of section 5236 of the Revised Statutes that there 
a ratable distribution of assets of national banks, denied 
to the United States a preference claim, on the theory that Congress 
had not intended any preference claims at all, but intended purely 
a ratable distribution. : : p . 

I mention that merely to indicate that it was the intention of 
Congress that in liquidating national banks all creditors and all 
claimants should be upon the same basis. à 

The courts, however, have gone beyond that and have allowed 
what are termed preference claims in cases where it can be deter- 
mined that theré is a trust fund taken over by the receiver of the, 
insolvent bank. The trust fund will arise in any case where a bank 
receives funds or property some special purpose as distinguished 
from receiving it by way of deposit as such, such as collection items, 
I guess the commonest illustration might be the kind you have just 
mentioned, where it was sent for a special purpose, in eserow, so to 
speak, as distinguished from deposit. And where there is such a 
trust relationship, or of principal and agent, if you wish—{ rit is 
all the same in lack effect—the courts have held that there is the 
first element of a preferred claim against an insolvent. bank. 1 
` Assuming that to exist, and assuming further that there was added 


to the assets of the bank by reason of this trust transaction any 


additional assets, such as cash, or a check given on.another ban 
which, resulted in cash or credit amounting to cash, and so on, you 
have your second factor of augmentation which we liave been dis- 
cussing so much. ; i 
Then, going. to the third step, if the funds are augmented, then so 
far as they can be traced directly or indirectly into the funds of the 
bank taken over by the receiver at suspension, a preferred ‘claim 
exists. ' 
So, on that theory, just pausing there for a moment, when the comp- 
troller distributes the assets taken over by the receiver, over here on 
one side are certain funds or properties which can be identified as the 
properties of a preferred лин, to us thai term; they, are allocated 
in that way, and the decisions are tiniform that in such сазе of alloca- 
tion, or identification, a preferred claim will exist as against the eneral 
creditors, and the theory is that it does not Mega the general credi- 
tors because all that the general creditors are entitled to are the general 
assets of the bank. So that on the other side are the general assets 
of the failed: bank, and the comptroller distributes those general assets 
among the preferred creditors in the form of dividends.. кы. 
Now, a few illustrations along that line I think will be helpful in 
seeing just how far the courts have gone. There is no difficulty in a 


bank and the collection is made, we will say, in cash. The bank takes 
that into its vaults as such. It fails. A preferred claim is filed by 
) Let us assume that only two or three 
days prior to,suspension, the bank had been paying out some money, 
as of course, it would, in deposits, оп bills payable, and so forth, 
Under the older decisions, they denied a preference claim because 
they could not trace the identical fund. As Mr. Shinn mentioned, 


. ease, for instance, where a ade, el sas is received by a collecting 


.reason of that trust transaction. 


a 
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the older decisions held that where there was commingling there could 
not be a trust and there could not be a recovery, but that position 
has been departed from to some extent in-the endeavor of the courts 
to get at the real situation, and they now say, Yes, it is true that this 
bank, after the receipt of these trust funds, and before suspension, 
paid out some money, but, we are going to presume that the bank paid 
out its own funds and not its trust funds and therefore when that bank 
closed there was on hand cash-equal to the trust fund on hand and 
therefore we will allow the trust fund in this case." In that case there 
would be a preferred claim. 
On the other hand, if the bank gets cash which it is clearly demon- 
strated was wrongfully disbursed by the bank, and it thereafter 
failed, then it seems clear that when the receiver took over the assets 
‘he did not take over any assets belonging to the forwarder of the 
collection item, because those assets have been dissipated and in that 
case is can not be said there is anything traceable into the hands of 
‘the receiver as such, and consequently the comptroller or the receiver 
could not take from the general funds belonging to the general credi- 
tors something to pay this forwarder of the collection item, because he 
has nothing belonging tofhat forwarder of that collection item. 
There is a further variation of that on the other side. Take the. 
case of Bartholf v. Millett, 22 Federal, second, 538. , That case did 
not involve the forwarding/of a collection item as such, but the same 
prineiple applies. In that case the insolvent bank, of course prior to 
msolvency, had held certain notes of à debtor, and it had afterwards 
. rediscounted them with the correspondent bank. The debtor came 
in one day after that rediscounting and wanted to pay his notes. The 
original bank which held*them accepted, from him checks in payment 
of those notes, which.was irregular, for it had no right to do it because 
it had already sold the notes to another bank. It thereby established 
immediately a trust fund, of course. That recipient bank then trans- 


ferred the checks to this correspondent bank, and the correspondent . 


bank applied those checks in payment of an overdraft which this 
recipient bank owed, and in paying that overdraft the correspondent 
bank subsequently reléased to the receiver of the insolvent bank certain 
collaterals. 

The court went so far in that case as to say that inasmuch as this 
debtor's checks had gone to redeem this collateral represented by this 


overdraft, that there could be a tracing of funds into that collateral, . 


and the correspondent had a preferred claim to the extent of the 
liquidation of that collateral. t я 

Mr. Winco. The augmentation of the assets came in there. 

Mr. Barse, That is it. ; 

Mr. Winco. He paid the old draft and redeemed the collateral. 

Mr. Barse. Yes, sir. So you will find in all these cases, and I 
think I can say this without contradiction—you will find that the 
court decisions, generally Хава as Mr. Wingo has indicated several 
times to-day, are thoroughly well settled on the proposition that where 
the trust relation is established and where there has been something 
added to the assets of that bank, and that fact can be shown, and it, 
can be shown that those assets or other assets in lieu thereof have 
ккө taken over by the receiver, then that claimant has a preferred 
claim. . 
Mr. Winco. In other words, there is no dispute as to what con- 
stitutes a trust fund. - 
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Mr. Barse. No, sir. : 33 

Mr. Winco. And the question is whether the facts in the particular 
case constitute a trust fund? ` i d 

Mr. Barse. Yes, sir. 

Mr. Winco. All the courts hold that if it is a trust fund and you 

can identify it, the owner of that trust fund is entitled to it and 1f it 
ее hands of a receiver or anybody else, the courts will give him 
relief. 
Mr. Barse. What this bill does, however, is to depart from that 
doctrine in this respect, that it gives a preference claim where there 
has been no augmentation. We think that is not fair to the general 
creditors. 

‘Mr. Goopwin. You mean where the drawee has money in the bank 
and just turns it over to the'bank for return? 

Mr. Barse. Do you mean by drawing a check on it? 

Mr. Goopwin. Yes. ARIA 

Mr. Barse. That would be one of the classes of cases; yes, sir. 

Mr. Goopwix. But where the drawee gives the bank trust funds 
in another bank, then there would be no augmentation? 


Mr. Barse. There would be in most cases. Of course, that could 


result in no augmentation; for instance, where the drawee gives a 
check on another bank, and this collecting bank takes that check and 
sends it through the clearing house, and in the clearing house that 
check in questign is used to pay. off the checks against it, so that 
nothing comes back to that collecting bank—there would be no aug- 
mentation in that case. 

en I think the point Mr. Goodwip is getting at is that 
there is no augmentation where I am a deposftor in a bank and I am 
also a drawee of a draft, and when my bank presents the draft to me 
and I give my check—a check on that bank against my account. 
That is simply a shifting of credits on the books and does not change 
the liability of the bank except as to the person to whom they are 
liable. As to dollars and cents, it does not change the liabilities or 
assets one way or the other. : si 

Mr. Barse. That is correct; and in that connection I have two 

short extracts from a couple of cases, Опе is the case of Multnoma 
v. The Oregon National Bank, (61 Fed. 912), where the'court, in 
speaking of tracing the fund of a preferred claimant to the assets 
taken over by the receiver, said: 
_ If his money has been paid out, or has otherwise disappeared, it would not be 
just that he should take, to the exclusion of the general creditors of the bank, 
who are in no way responsible for the bank’s delinquency, and whose deposits 
may comprise the entire fund which such creditor seeks to appropriate to his 
exclusive use. - > . 

‘Then there is another extract from the case of Beard v. Independent 
District of Pella City, (88 Fed. 375), where the court said in dealing 
with the element of a preferred claim: 

The foundation of the right on part of the owner of a trust-fund to a prefreence 
over general creditors in payment out of a fund or estate that has passed to tne 
signon or receivér of an insolvent person or corporation 1s, that the trust fund 
has n wrongfully confused or intermingled with the property,of the insolvent, 
or has been used to increase the value of property, thereby increasing the amount 
or value of the funds or estate passing into possession of the ог receiver; 
that, if this intermingling had not taken place, the fund passing to the receiver 
would have been so much less; that the creditors have only the right to subject 


(^ this forwarder of the collection item, who is a stranger to 
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the property of the debtor to the ратор of their cldims, and therefore the 
tors can not complain if the total fund coming into the hands of the receiver 
ів nr the amount necessary to make good to the owner of the trust fund 
the sum which was wrongfully used in augmenting the fund or property passing 
to the receiver. . à 
Unless it appears that the fund or estate coming into possession of the receiver 
has been augmented or benefited by the wrongful use of the trust fund, no reason 
exists for giving the owner of the trust fund a preference over the general creditors, 
and this we understand to be the doctrine recognized by the Supreme Court of 
Iowa and the Supreme Court of the United States alike. 


Now, on this particular question, Mr, Goodwin, that you asked, 
with reference to the check on the bank itself given by the drawee, 
the case of Ellerbe v. Studebaker Co. that I referred to a moment ago 
deals with that. 

But the owner of a draft collected by an insolvent bank is not entitled to have 
a trust declared on assets in the hands of its receiver, or to preferential payment 
therefrom, unless he is able to trace the proceeds of the collection into the hands 
of the receiver, or to show that the assets which have come into his hands haves 
been directly augmented as a result thereof. 


Now, coming to your specific point: 

The receipt by the collecting bank of a check drawn against the account of one 
of its depositors does not bring anything into the bank, and can not be said to 
augment in any way assets passing into the hands of the receiver. It is a mere 
shifting of — N 1 
, Now, this tendency which we have been referring to several times 
here of the courts—and I really do not believe that the Millers’ 
Association or anyone else need have much trepidation or fear as to 
the outcome of their claims, because the tendency of the courts 
seems to be becoming more liberal in that respect all along—this tend- 
ency has been toward the allowance of preferred claims, во much so, 
as already indicated by the figures read by Mr. Wingo this morning, 
that in the fiscal year ending Ocular. 1929, the-preferred and secured 
creditors got out of the assets of the national banks as much as the 
general creditors did, cutting down their distribution to that extent. 


As a matter of fact, I would say that most collection claims do 


become, and have the requisite elements of becoming, preferred 
claims, because in most cases there is some phase or other of 
augmentation. : 

here is ariother aspect of this matter that I do not believe we have 
dwelt on so very much to-day, and that is this, that the contention 
of the millers' associations, and, of course, they are perfectly right ч 
so contending, seeks to draw a distinction between the depositor wh 
voluntarily goes to his bank and selects that bank as a place to 
deposit his money, and the forwarder of the collection item who has 
no such relations with the banker, and the suggestion is, wh oda 
e bank, 
5 penalized by having to lose his money instead of having a preferred 
claim? 

I think you have to look at that alsó from the standpoint of these 
depositors. Of course, the backbone of our banking system consists 
of these banks in the little country towns and communities. Those 
banks are built up by the depositors; they could not have any banks 
without the bk eh ab to support them. These de tors, in per- 
fectly good faith, put their money in the banks, and, as a matter of 
fact, as Mr. Wingo suggested morning, in most cases the asso- 
ciations and forwarders of these collection items are better advised, 
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I assume, than the depositors themselves, and certainly if the de- 
pósitors themselves had any question about the bank, they would 
not put their money in there. ' 

Let us look at the situation from the standpoint of the forwarder. 
When the forwarder sends his item on, F ya what does he do as a 
3 matter of everyday usage? The suggestion is that the 
orwarder is not establishing with that bank a debtor and creditor 
relationship; but isn’t he? What does he do? He sends a draft 

: with a bill of lading attached, or without; the principle is the same 
in each case; and he sends it to the collecting bank. Let us assume 
that it is for $1,000 or $10,000. That forwarder has absolutely no 
idea at all that the collecting bank to whom he sends that draft for 
collection is going to collect that $1,000 or that $10,000 and put it in 
a little bag an hip it to him by express. What that forwarder 
does expect is that the bank will také that money and that it will 

‹ commingle it with its other funds and that the bank will then issue 
and remit a draft or cashier's check of some kind. 

What does that mean? It means that at the very outset the 
forwarder of that item has intended to rely upon the credit of that 
bank, has intended to establish a relation of credit with that bank, 
because he expects that bank to collect that draft, the money for that 
draft, and not take that money bodily and ship it to him, but to put 
it in its vaults and then to issue a remittance draft or cashier’s check. 

Now, a cashier’s check or rémittance draft is nothing in the world 
but a credit instrument; it is based on the credit of the issuing bank, 
and it is exactly as much of a credit on that bank as is the case where 
the depositor goes in and puts over the counter his money and takes 
8 credit on the books for his deposit. . 

Mr. Winco. In other words, the forwarder is not willing to risk 
his customer; he prefers the risk of the ordinary course of the banking 
business to that of shipping on open account to the customer. н 

Mr. Barse. Yes, sir; and he does not expect that that bank is 
‘going to segregate that money and send it to him. 

If that is the case, it would seem to be absolutely clear that there is 
more than a relation merely of principal and agent, that there is in 
reality a credit relation, and the very moment that the bank issues 
that credit instrument, that cashier’s check, and the very moment 
that the forwarder sends the collection item with the expectation of 
getting a cashier’s check, he anticipates and expects and agree sthat 
there will be a credit relation between him and that bank. 

It is true that he does not get a deposit in the ordinary sense, but 
there is no question that he does have a deposit in the sense that he 
permits that bank to take that collected money, mingle it with its 
own funds, and then send its credit instrument. 

If that is the situation, and I think it is, where is there any: just. 
gau of discrimination bétween the depositor as such who puts 

s money in, and the forwarder who sends his draft on and has. 
money coming in to the bank with thewexpectation of receiving a 
check for it? The depositor puts his money in and he expects the 
bank to honor a check, and the forwarder sends his draft in and 
he expects the bank to issue a check to pay it, and in each case there 
Is a trusting of or a reliance upon the di of the bank. 

It seems to be a very serious thing, the inroads that preference 
claims are making into the distribution of the assets to the general 
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depositors of the bank. Here is ybur little town, with your de- \ 
positors there, and under this proposed bill a nonresident, a millers’ - 


association or some big corporation which has not built that bank 
up at.all and which is merely using the bank as a matter of con- 
venience, and nothing more, would be obtaining a preference at the 
expense of these depositors who have built that bank up by their 
deposits and who have heiped that bank perform the service that it 
does orm in that community. We feel it is an injustice to these 
depositors that those assets belonging to them, where there is no 
augmentation, should be taken to pay the preferred claims, that is 
to say, the claims of the forwarders of the items. 

Mr. Strong. Is that all, Mr. Barse? n 

Mr. Barse. Yes. ў f , 

Mr. Srrona. I would like to make a statement. 6 

Мг. AwaLr. Before you go ahead, may I make a statement so 
that we will be through? ў i 

Mr. SrRONd. I think we are all making a very hard proposition out 
of this. Removing all the sob stuff, the proposition is this, that & 
shipper—he does not need to be a big milling corporation; he might be 

a poor, downtrodden larmer who wants to ship a carload of 
potatoes 
é Mr. Wingo. Page Chester Gray. ([(Laughter.] 

Mr. Strona. Any shipper who has a customer іп another State, 
or in another part of the country, decides to send a carload of material 
of any_other kind—potatoes or corn or To dag else—after they have 

ed on a price, and the buyer says, Ship it to me and draw on me 
through my bank, with bill of lading attached." Now, that is done. 
When the draft with bill of lading attached arrives in the local bank 
of the buyer, the banker calls up John Jones, we will say, and says, 
“John, the draft is here from Mr. Brown for 81,000 for,a carload of 
potatoes." The man goes over to the bank on Whom the draft is 
drawn and he says, “All right; I want to take that bill'of lading.” 

Now; if he draws $1,000 out of the bank by his check and pays for 
that draft, with that money, that is a preferred claim under the 
decisions of the courts, but if he says, as, of course, he always does, 


“АП right; here is a check on my account; take this money out of 


my account and give me the bill of lading,” that is not a preferred 
claim. , i 

That is such a fiction of fact that it does not seem to me it ought 
to deprive the man of his money іп another State whe did not intend 
to be a depositor in the bank but who is simply using the bank as a 
collection agency. н 

It seems to me that it is a very thin wall—and I admit the courts 
have created it—whether he takes the money out of the bank. and 


hands it back or whether he tells them to take it out of his account 
to pay for the draft. That is the fiction that this bill is seeking to 


correct. It makes no difference to the depositor whether he drew the 
money out of the bank and paid it back or whether he gave the check; 
no difference at all. Protecting the depositor is purely a fiction. It 
is just the fact that in the ordinary course of events the banker, nine 
times out of ten, says, Give me your check." Of course, very few 
know the decisions of the арин and if I went into the bank and 
said that I wanted to pay that draft, and asked the banker to give 
me $1,000 and I will pay for it, he would say, Give me your check." 


. sion. You are talking about fiction. 


` . his duties. 


« 
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But the giving of that check without taking the money out first robs 
the man of his status as & preferred ereditor. e 

So this legislation is intended to protect the shipper who wants to 
use the banks of the country as an agent in escrow, through which he 
can deliver his bill of lading and get the money. 

Mr. Winco. What do you propose to do? You talk about a fiction, 
You want to build up another fiction. 

Mr. Strone. No. I do not want to argue the question here. I 
just wanted to show the purpose of this bill 

Mr. Wrneo. Let us follow your proposition to its logical conelu- 
t us talk about facts. The 
logical result of your bill under the facts that you have stated would 
be that here you would have the depositors and other creditors in 
your town say that they will assume the risks that are ordinarily 
incident to a common banking operation of a man who is dealing 
with their bank, and that they will become the insurers of the safety 
of the other man’s agent oa guarantee the faithful performance of 


Mr. Ѕткомв. Not at All, because when this man gives his check, it 
gives him the right to the other man’s property. hen he gives his 
check, he intends to take and actually does take $1,000 from the bank, 
and thereby takes it away from the assets of the bank. 

Mr. Wingo. As between those two, it is a different proposition; 
but when you say that the general creditors, including the depositors, 
shall bear the burden of that, you are making them assume the burden 
of a transaction that they have nothing to do with. | 

Mr. Srrona. I do not say anything of the kind. I simply say that 
when'a man sends goods into a community and draws through a 
bank by sight draft, and the banker presents the draft to the man 
upon whom the draft is drawn, when that man takes from his funds 
$1,000 to pay for the draft and gets the bill of lading, that actuall 
reduces the funds or the assets of that bank. Then, when the bank 
fails without the bank having sent that $1,000 to the owner of the 
draft, that is not a wrong against the local depositors. _ 

Mr. WiNao. In other words, you do not want Paul robbed, but when 
the bank fails somebody has got to have dividends shaved down, 
аут want Peter, the depositor, to lose? 

т. SrRoNG. We do not rob Peter at all. Peter never had it. 

Mr. WIxdo. If vou take that money out of the general assets of 
the bank and pay it to the forwarder, you reduce the dividends to 
the depositors and general creditors that much, and if that does not 
rob Peter—— д 

Mr. Srrona. But if the man that gave the check for the purpose 
of taking the draft had said, Give me the money first, and I will 
put it back,” that would be a preferred claim. 

Mr. Winco. But you know he is not going to do that. 

Mr. Ѕтвомо. But it is silly, when his intention is to pay that draft, 
to rob the owner of the goods simply because the purchaser does not 
take the money out first and then hand it back. 

Mr. Winco. That is not the transaction that determines it at all. 
. Mr. Srrone. But that is the purpose of this bill, to carry out the 
intention of the man who seeks to pay for the bill of lading when he 


~ gets value therefor. 


Mr. WIxdo. At the expense of the unsecured creditors. 
Mr. SrRoNG. Not at the expense of them at all. 
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Mr. хао. If you will E in here a phrase providing that that 


will not reduce the dividen 
not object to the bill. 

Mr. Strona. The PI of this bill is to keep the proceeds from 
the goods shipped into tha 
of the genera! creditors. 

Mr. Winco. But the people in that community are not insurers; 
they are not so anxious to get stuff shipped in to them at a profit that 
they will undertake tò guarantee against loss the ordinary risks of 

usiness+ ` 

Mr. Srrona. I just simply ask that they be not given the proceeds 
from the other man’s property. i 

Mr. Winco. The courts say that they shan’t be; I will agree with 
you on that. Whenever you show that they are given the proceeds 
of the other man's property, that is an augmentation of assets. Hów- 
ever, those goods do not come into that bank. л 

Mr. Strona. The goods come into that town, and one man takes 
them and seeks to pay for them, and the law steps in and says no. 

Mr. Winco. If you will tell the-depositors that that is what they 
are going to have to do when a shipment of goods comes into town, 
they will ind they are going to give their money to the Red Cross. 

Mr. Srrone. That is a fallacious argument. 

Mr. Awarr. I would like to add here that a good deal has been 
said about the uniform collections bill, and I want to put the com 
troller’s office on record as being opposed to that bill as well as to the 
Strong bill. That also takes away from the general creditors and 
adds to the preferences that are being created. м 

Mr. Srrone. I know that the American Bankers Association 
wants to have ‘all collection matters as preferred claims, and I was 
only seeking to go so far as to reach the title to property. 

Mr. Winco. Bo you favor that? 

Mr. Srrona. Let me finish, please; I do not yield. This only 
affects drafts that have title involved, but it may be that in order to 
get the support of the American Bankers Association, I will have to 
go a step urther and take in all drafts. 8 

Mr. Awarr. I wanted to make clear the position of our office in 
regard to that, and if it comes up we want to be heard on it. 

Mr. SrRoNd. I just wanted to get my position into the record. 

Mr. WIxdo. If you are stating your position, will you please state 
it on that other question? Are you in favor—— 

Mr. Strona. 1 am not giving any testimony, Mr. Wingo. ; 

Mr. Winco. I notice you are not. You stated that you were giv- 
ing your position, and yet you are not. 

г. Strona. I know you like to be a cross-questioner. 

Mr. Awarr. If you are going to have legislation, we would rather 
see legislation doing away with the preferred claimant. Y 

Mr. Strone. I know you would. j 


FURTHER STATEMENT OF E. H. HOGUELAND 


Mr. HoavELANp. You have been very gracious in the time you 
have already given us, but I just want to add that the chairman hit 
‘the nail on the head a moment ago when he stated his purpose in 


of the unsecured creditors, then I will 


introducing/the bill, and the brief that I filed giving the decisions of 


' and handing it right back in 
t town from being applied to the payment 
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the State courts in Kansas, Missouri, Arkansas, Montana, Illinois 
and in various other States shows that those decisions have recognized” 
the fallacy of this thing of Meng your money out over the counter 
Order to create a trust fund, and the 
State of Kansas, through its supreme court, and these other State 
courts, have said that that is an unnecessary transaction and that the 
funds аге augmented when a man gives his check to take up a draft, 
and it is on tlie theory that when the check is drawn to pay for the 
draft.the funds are diminished to that amount and shortly tlioiéafter 
the bank issues its cashier's check or draft and the funds are aug- 
mented. The State courts have been recognizing that more and more, 
and I agree with what counsel for the banking department has said 
as to the Federal decisions; there is no question about that, but we are 
quarreling with the Federal decisions; they are out of tune and out of 
harmony with the decisions of the State courts, in some 12 or 14 
States, and the State of Wyoming has recently adopted the bankers' 
code, making 12 in all, so that there are some 25 different States that 
are now on record in favor of recognizing these claims as preferred, 
and your bill, Mr. Chairman, is simply in harmony with the trend of 
modern decisions. 
Mr. Srnoxa. I wish to place in the record here a brief filed by the 
Southwestern Millers’ League. 
(The brief referred to is here printed in full, as follows:) 


Brier FILED вх SOUTHWESTERN MILLERS’ LEAGUE E 
PRIORITY OF CREDITORS—STRONG’S BILL Н. В, 5634 


While there is some conflict in the decisions of the State courts over the right 
to preference in the уела of items sent for collection in the case of insolvent 
banks, many of the State courts hold that when a bank receives a draft or-other 
item for collection and remittance from a party who is not a depositor of the 
collecting bank, and accepts in payment for such item a check drawn on itself, 
а trust fund is created in favor of the drawer; that the relationship created be- 
tween the parties is that of. principal and agent, and not debtor and creditor. 

One of the leading cases is that of Goodyear Tire & Rubber Go. v. Hanover 
State Bank (Kans., 204 Pac. 992) where the Supreme Court of Kansas held: 

Where a bank holding a claim for collection receives in payment thereof a 
check upon itself drawn by the debtor against a sufficient deposit, there bei 
enough cash on hand to meet it, charges the amount to him and attempts to remit 
it to the creditor by cashier's check, but passes into the control of a receiver before 
such cashier's check in due course of business is presented for payment, having at 
all times had cash on hand in excess of the amount thereof, the creditor is entitled 
to recover the amount of his claim from the assets of the receivership as a trust 
fund in preference to general creditors,” 1 , 

Another recent décision is by the Supreme Court of Iowa in the case of Mes- 
m er 4, Cor T. & S. Bank (Iowa, 187 N. W.,) 545, where the Supreme Court 
of Iowa held: : 

“Where a seller sent its draft with a bill of lading attached to.a bank, directing 
it to collect and remit and not to surrender the bill of lading, except on payment, 
and the bank did as directed, remitting by draft on another bank, the collecting 
bank was an agent of the seller, and title to the proceeds collected remained in 
the latter, and did not pass to the receiver of the ank.“ 

In commenting on the Messenger case the Supreme Court of Iowa said: 

„The method of collection, was that the Swaney Co. (drawee) drew its check 
upon its own account in thegolleeting bank for the payment of the sight draft. 


· It had an account of $4,500 аро which it drew. Its check was charged against 
п 


this account, and the amount thereof was put by the collecting bank into the 
form of Chicago exchange for the р of remittance. That this method was 
the full equivalent of the payment of money by the Swaney Co. and served to 
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T. BROOKS ALFORD 


MONDAY, MAY 12, 1930 | 


. House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON CLAIMS, 
Washington, D. C. 

The subcommittee met at 10.30 o'clock a. m., Hon. U. S. Guyer 
(chairman) presiding. 

Mr. Guyer. This is a hearing on H: R. 5229, a bill introduced by 
Mr. MeMillan, for the relief of T. Brooks Alford, authorizing the . 
8 of the sum of $4,000 to constitute reimbursement to Mr. 
Alford because of money expended by him from his personal funds 
and losses of personal property sustained as a result of his services 
u a peg officer of the Department of State in Russia during the. 

or ar. : 


STATEMENT OF HON. THOMAS S. McMILLAN, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF SOUTH CAROLINA 


Mr. MeMiLLAN. Mr. Chairman and gentlemen of the committee, 
this bill was introduced by me as a result of Mr. Alford’s experiences. 

As stated in the bill, Mr. Alford was during the war a consular 
agent for the State Department, and during most of his time in the 
service he spent it in Russia and in the Far East. 

That experience of his, to me, is almost a romance. He has gone 
to Italy from time to time, and in view of the length of his services 
and of the experiences he had, I thought it best to have Mr.-Alford 
appear in person before you gentlemen in order that you may grasp - 
or visualize the experiences he has had. 

Mr. Alford is here this morning, and if it is the pleasure of the com- 
mittee to hear him I shall be obliged if you will allow him to make 
his statement at this time. 

>. н We will be glad to hear any statement Mr. Alford has 
to make. : : x А 


STATEMENT OF Т, BROOKS ALFORD, CHARLESTON, S. С. 


Mr. ALronb. Mr. Chairman and gentlemen of the committee, it is 
a pleasure to have this opportunity to explain what Mr. McMillan . 
has earnestly tried to understand; and in doing so I want to say this, 
that whatever I say shall be like describing the unysual. 

It necessarily will involve a good deal of the political development 
of Russia, and in my experiences I found it is difficult to explain that. 


2 But there is a difference of amounts involved here that Mr. MeMil- 
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lan and I have not yet gone over. He has named in the bill the amount 
of $4,000, and I have set a different figure. My figure is $10,000. 
That is based. upon an estimate. 

I am speaking from 10 years' memo I have no figures, of course, 
to speak of, and I necessarily speak a little nervously, and I hope you 
will ask me questions, so you will be able tc understand my case. 

I did not always have this accent, but I begin to speak with it 
when F begin to cover in my mind those two years I spent in Russia, 

Mr. Guyer. Let me ask you, Mr. Alford, what official position did 
you hold? # ; 

Mr. Atrorp. If you please, Mr. Chairman, I want to read you 
my credentials. I will read you fifst a letter I received from the 
Department of State, as follows: 

DEPARTMENT ОР STATE, 
Washington, June 3, 1916. 
Mr. T. Bnooks ALFORD, + 
441 House Office Building, Washington, D. С. 

Str: Referring to your application for appointment to a subordinate position 
in the American consular service, the department takes pleasure in offering you 
the position of vice consul and clerk in the American consulate at Riga. our 
compensation as clerk will be at the rate of $1,500 a year, beginning on the date 
of your arrival and assumption of duty. No compensation attaches to the 
position of vice consul except when in charge of the consulate during the absence 
of the principal officer. ‹ : 

You will be allowed mileage at the rate of 5 cents a mile by the most direct 
route from your home in this country to.your post, but the amount of your 
account for mileage can not be paid you until after you have reached Riga. 

You are requested to inform the department promptly as to the date on which 
you ean leave for Riga. e 

I am, air, 

Your obedient servant, 
WirBuR Е. Cann, 
Director of the Consular Service 
(For the Acting Secretary of State). 


This is my letter appointing me, and I have here the passport 


which was given me, those being the only two papers of any nature 
whatsoever given me by the department. After that my credentials 
were delivered to me in Russia, going through. the Чапа! chana to 
the Imperial Government; that is, the usual channels adopted by 
the department in such matters. 

I accepted that offer and left immediately; that is, as soon as I 
could prepare myself, after two weeks, purchasing my clothes for a 
ney of at least two years in Russia. 

landed in Christiania. At that time the war was going on. 
This country was not engaged in the war, but the World War had 
egun. 
r. Guyer. This was in 1916? 

Mr. Агғовр. Yes, in June, 1916. It was a dangerous thing to 

travel on the sea at that time, but I took a neutral boat and landed 


‚ in Christiania, Norway. 


I traveled through Norway to Petrograd, and in Petrograd I 
| bee 


learned for the first time that my post was to be only on the 


front. It was quite a surprise, and necessitated two weeks at least 
th were required to get the necessary papers to go into the Russian 
ront. à 

As it turned out, I arrived at my post, and it was impossible for 
the principal consular officer, Mr. Jenkins, at the time, to find any 
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information of my expected arrival, due to the communications in 
“that part of the world, as the result of the War. 

After presenting my credentials to him I went in as vice consul. 
In about two weeks I went to Mr. Jenkins and told him personally 
as a friend—I had never met him before—but I said I never expected 
to find myself in this part of the world, this close to the front, and we 
were not at war with Russia, and I did not have any desire to be 
bumped off by these Russians. : 

I said, *I have no desire to inconvenience you, but I heard you 
say you had obtained permission for leave of absence, and I 3 
want to say I am thinking very seriously about it, and I would like 
to return to America." 

Gentlemen, at that time the shells from the German Army were 
bursting right over the city. The wounded and the ambulances were 
so cluttering up the streets that I could hardly find a carriage to take 
me from the hotel where I arrived, under guard of the Russians, who 
gave me a place to sleep there, over to the consulate. 

He said to me he did not like to talk of the war. I noticed that. 
You can not exactly visualize the scene. 

I did not want to tell Mr. Jenkins, “I am going back to America." 
I waited a few days, and finally I told him.I did not want to stay, and 
Iknew nothing that would keep me from going back. 

I did not go back to work at that time, and when I saw that there 
was such a chance that I would take to be bumped off, I was not 
hp ge interested. I did not want to show a yellow streak. 

ut Mr. Jenkins was very nice; he was nice enough, and eventually 
he told тае, “Му only desire is for you to stay, because I have two 
children, one about 6 and the other about 8, and their mother is 
buried over here, and I expect to take her body back to the United 
States, as soon.as conditions will allow me to do so. Will you not let 
me take these children back? If you do not stay, I can not go." 

After talking with me for some time, I agreed to stay. I said, 
" What arrangements can be made about expenses? You understand 
I am drawing a very small salary, which hardly pays.“ 

He said: “Under the regulations you will be allowed half of my 
salary, which will bring you up to $1,750. And in addition to that, 
I will let you take over my apartment. 1 will make all those arrange- 
ments." That was some inducement to stay, otherwise I do not 
believe I could have stayed. 

He said, ‘For some time we have been trying to get the depart- 
ment to give us a new post allowance to take care of this office, which 
is the only one right now on the Russian front. But so far we have 
not obtained any raise.” However, I agreed that while he was in - 
America I would stay. ег 

He left with the two children and turned over the interests of the 
Germans, the Austro-Hungarians, and the French and British Gov- 
ernments to me as vice consul. Those arrangements were due to 
the fact that the other allied nations had withdrawn their consular 
officers and our Government had taken that work over. I think I 
was the only American I know of who was in the war zone. 

Mr. CunisTGAU. Where is Mr. Jenkins now? i 
Mr. Arronp. He is in Canton. 

Mr. McMittan. Не is still in the service? 

Mr. Атғовр. He is still in the service, in Canton, China. 
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Mr. CunisTGAU. I was in Sweden last summer and опе of the 
members of the Consular Service told me that he was in Russia 
during the war, in Leningrad, and lost all his property and he had never 


recov 
had an experience similar to his and to yours? 

„Мт. McMiuan. I may say, in reply to that inquiry, there is а 
bill now pending in the Committee on Foreign Affairs of the House 
very similar to this bill. That bill is an omnibus bill to provide 
relief for a great many of these men, I suppose probably a dozen 
men and women who had an exactly similar experience as Mr. Alford, 
who at that time were stationed, some in Russia, some-in Austria- 
Hungary, and some in Siberia. * , ; 

I do not know what action, if any, has been taken on that bill, 
but it is an omnibus bill seeking to do the same thing this bill does. 

Mr. CunisrGAv. It occurred to me something should be done to 
prey those men who lost their property through no fault of their own. 

Mr. Atrorp. I was talking about the arrangements for compensa- 
tion, which Mr. Jenkins was unable to get over, Through the 
гд regulations it was necessary for our estimates to һе 
submitted through the Moscow consul general, and I was assured: 
of an increase in my salary to take care of the emergency at least 
before he left, or as soon as he got back. 

He left me in Riga in a responsible position. 

: 1 wae wiegen 5 
е he was away it fell upon my shoulders to lo 
bat interests of five aoan j d : ie ме i 
y expenses, аз I say, were jam up. I was not.using my own funds. 
At least he financed me from time to time above my sala 
left, and he left six weeks after I бае. з * 4 | sir 

Mr. МсМїшлх. Did you get any compensation at all from the 
ars wine dis iid 7 serving these other nations? - 

T. ALFORD. No . It was just a pure cour | 
American Government. g i Р "T "7" 

After he had been away for three or four months—I am going to 
estimate; I have it here, but it would take a long time to get at it. 
The Russian Emperor was overthrown at that time, and as the 
result of that prices went scooting. 

I found it necessa 
eating, because of the fact that I could not use the things, even 
though I am an American, I could not use them. If I could find the 
supplies I could get them from the officers, but I had to live on less 
than the common soldiers had, bécause of the disturbing conditions 
in Russia. Later, when America came into the War, also my prices 
go ee ир. «= : _ 

. We were within the war zone. We were getting our supplies one 
time through the natural channels, which Е . — poor, ачкан of 


It was eight months 


the revolution, and when those broke, down even behind the lines . 


the peasants would not sell food to us. Food was buried to keep 


it from being confiscated or taken by the imperial authoriti t 
first, and later by the revolutionary тай ла Mods ассан 
І had to spend my salary and the money І had taken with me. 


I estimate I had when I left America, I fixed the estimate at one 
time at $1,500." That is based upon my cash money I had to spend 
at the time. I carried away enough to 
America in an emergency. 


any of it. I wondered how many were in the service who. 


to live on less than what a commonggoldier was 


provide or my return to 


+ 
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Mr. Jenkins got back and about four weeks after it seemed that 
iga was going to have to go to the Germans. Dissension had 
occurred in the Russian army and it was impossible to get food: 
even for money or love. They could not find any. The soldiers 
were throwing their guns down, and they would walk back home, 
leaving the cannon and ammunition lying where they were. For 
months they had not had anything to eat.except what they could 
go out and pick up. 
I left and went to Petrograd. I will stop here to say that before 
two days had elapsed following our entrance into the war, I cabled 
the State Department, and I have a copy of that cable with me, 
furtunately. I do not know how it came about, but a man sticks to 
those things pretty well, and I found this in my purse. I have a 
сору of that cable which I wired the Secretary of State out of my 
own funds, offering my services in any capacity. In that cable- 


gram I said: ) 
SecsTATE, ff 
Washington. Р \ 
Twelfth. Call me if-T can serve United States better in another capacity. 
Prefer Navy. РА 


ALFORD. 
APRIL 12, 1917, 


Then I received а relpy. This Cablegram I have just read was sent 
to the department and, two days after I had received a cablegram 
that we had entered the war. Then I had this cablegram in -— 
This is a paraphrase of it which I am going to read to you, which does 
not need to be published. It said: É 
AMERICAN CoNsur, Riga: 

Following from the department: ''Cireular, 13th, requests reaching depart- 
ment from diplomatic and consular officers for permission to accept commissions 
in Army and Navy. While appreciating patriotism by which inspired in view 
of trained character of mer in this Government's foreign service and fact that 
our national interests require efficiency in that service no less high than in military 
department, will grant no requests for release from service or accept any resigna- 
tions to enable officers to enter military or naval service during existence of war. 
When for special reasons Army or Navy requires services of members of diplo- 
matic or consular organizations, department will specially designate officers who 
can be released without detriment to service. Signed Lansing." 

FRANCIS. 

Mr. McMuaw. Let me ask you this question. You offered your 
services through шаг channels to the State Department to be 
relieved from your duty with a view of entering the armed forces of 
the Government and receivéd this reply saying, in effect, thàt your 
services were needed as badly in the Consular Service as in the. 
regular military forces? veo ў 

г. ALFORD. Yes, sir. I took the examination for assistant pay- 
master in the Navy here in the navy yard before I went away, and 
I was positive I could get my commission if they*would allow me to 
resign, but the Secretary said the needed me worse there. 

I will just say this: As the result of that telegram I was not allowed 
to come gut of Russia for over another year. I was eight months in 
Riga, and was there altogethtr for almost another year. 

* I went to Mr. Francis, the ambassador, and ће t anked me for my 
services in Riga. He said, “ Мг. Alford, I want to do what I can for 


you and Mr. Jenkins, and especially you should cooperate with mx 
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office in Riga, and he gave me a whole lot of com liments. І sai 
“Mr. Ambassador, I have already offered m 8 in any сары 
and if you think I can be transferred to the N ‘ 
it that way." 

When I told him that, he said, “I have a letter from Consul General 
ponhe in Rt He saig, “Summers is about crazy. He ig 

egging for some one there, and some Ден 1d; 
beggir 155 imi one should go." He said, You 

As a result of that conference he said, *I will send you down to 
Moscow. I have no authority to assign you, but I want you to go 
diplomatic mission for me to Finland. I had you picked out, bu e 
need you in Moscow. Summers has to have somebody there, and it 
will take us two months to get a man here, and when he gets here he 
will not do us much good eee he wil! not know the language." 

So I went to Moscow and was six months in Moscow and then the 
Secretary of State lost connection with my record. : 

I had to go then to Kiev. 
Mr. Jenkins is down there, but hé has no money." 

So I left and went to Kiev under the instructions of the consul 
general's office, and the Department of State has not any record of my 
assignment or my designation to Kiev. 

Kiev was taken by the Germans, and I came back to Moscow, and 
then Mr. Summers told me, “I want you to go to Chita.” I went over 
with the bank officials and the consular archives and I stayed there, 

Then I was assigned to another post and I got a telegram in ‘the 
south, and I got this telegram ordering me back to the States. I left 


Russia and came back to the States and got six days’ leave and then 


was sent to Copenhagen, and my last i i 
em p g y last post was at Copenhagen, in 

I want to go back a moment and say this, that in those times I 
would have сно, if it had been possible, and would have done 
my part if I could 
and I could not leave. I had not money to spend. 

Mr. Jenkins was only with me a short while in Riga, and these 
officers would say to me, We realize your needs, and we are oing to 

et you a raise.” I got from $1,500 to $1,800 and when I left America 
was getting the same thing when I went in the service. I had no 
desire to make money. I got $1,800, and I never got any more. 

I continued to travel. I went around throug Japan and went 
over to San Francisco, and then I went back again to Europe, and 
when I*got there the second time, living expenses had gone way up. 
At that time the Peparimans of State was unable to get through the 
bill which they fina y got through about four years after the war, 
raising the consular officers’ salaries and expenses, but I did not get 
any benefit from it. 

would like to g've you an itemized statement of what I spent, and 
I can give you an idea. i 
‚ You know that $1,500 or $1,800 is an estimate based upon normal 
times and the normal cost of officers living abroad working for the 
department, The war was like an earthquake. 
came home, and when the Russian revolution came on, the officers 
came to my office and said they were looking for me. They said, 
If you will give me a pee of paper showing, with the American 
consular seal on it, that 1 am connected with the Government in any 
: y 


avy I would like to have 


He said, “І want you to go to Kiev. 


have resigned, in the Navy. But I had this order. 


T. BROOKS ALFORD 7 
v 

way, I will give you all my jewels, all that is in my bank account and 

my whole land." { : \ , 

Mr. Ramspecx. Those were Russian officers? 

Mr. Атғовр. Those were Russian officers; yes: They said, We 
want to get out of this country.“ I had to employ men to clean the 
snow from in front of the consular office in Riga. Those men came 
and asked to be allowed to join the American Army when we came 
into the war. I had eventually gotten through a cablegram from 
Washington that we could.not accept them and I showed them that. 
But they would not believe me for ғ long time. , 

Those men came to me everywhere and said, Will you give me a 
paper?" І could have brought out of Ru.sia a fortune, in work: of 
art and jewelry. з 

I have been captured by the Bolshevik, and was sentenced at опе 
time to be shot. I spent six weeks in a Russian jail. I have been a 
German prisoner, and each time in traveling from Petrograd to Riga 
and back to Moscow I have had to pay. When it came to buyin 
anything in these different places 1 bad to get a man to go with me an 
talk with the commissar. * ` 

I can give you one illustration. In Smolensk I was sent south to 
Kiev. They took me on the train. You remember each one of these 
commissars is a czar of the town in which he lives. Не has charge of 
the-bread, he has charge of the rooms, and in order for you to leave 
one of those towns, before you can do so, you must register with the 
commissar and get your food card. 5 

arrived in Smolensk on a troop train, guarded by Bolshevik 
soldiers, and they took me off and carried me to the commissar and 
they put me in jail, and looked upon me as a spy. 

I had 8,000 rubles with me that belonged to Mr. Jenkins, and some 
official correspondence. 

I spoke Russian; that is why I happened to be there. I said, 
“Oomrade, listen; I am an American, and over in America we have 
no emperor and no czar. | want to get out of here.” -I said, “Could. 
you go up and -talk with the commissar for me?” The Russian 
peasants are very simple people. They do not know how to read or 
write, They are just like children. 

To do that, I had no allowance from the department, and I had to 
рау him a hundred rubles, or 50 rubles, all along the line there. In 

ussia it is not against their religion. They have been taking it all 
the time. 

Under the emperor, if you wanted anything like that done, that 
was the way you did it. I did not make a practice of this in Russia. 
In my whole experience I neverebribed anybody yet. It was only 
another of the revolutionary conditions, where it was necessary to 
fight fire with fire. 

I spent money out of my own pocket. My salary was $125 and then 
$150 a month. The department allowed me 5 cents a mile for 
traveling expenses, and I used to pay 50 cents a day for meals. Now 
I am glad to get meals for four or five dollars aday. I used to pay $2 
: day for a room, and now I am glad to get à room at anywhere from . 

5 to $10. ; ; 

Now, when my rE check comes through, I can not exchange it. 
I have brought here some money. Here [indicating] is some early 
Russian money. This was just some of the Imperial money. That 


3? 


was Imperial money, and it was there for a long time after the revo- 
lution. Then the Russian Government made some more money, 
and after the Bolsheviks came along, they had any kind of money. 
They would accept this indicating] for money. It fluctuated so 
that they used any kind of money. Here [indicating] is а coffeehouse _ 
check, and that would pass as money. That is a coffeehouse state- 
ment. This is money that was all silver, that had been withdrawn 
before the war. Gentlemen, at that time our dollar was worth 
. three and a half of theirs, and at one tim? it was woth 20 of theirs. 
In between times I crossed the borders in Russia, where it was néces- 
sary to use three or four different kinds of money. I could not get 
by, because I had to have their money. Sometimes they will not 
take money and sometimes they lacked nioney, and it was a matter 
of barter and trade. They would take anything. If you needed a 
fur coat they would trade with you for that. 3 
However, that would not get you far unless you had what s k 
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wanted. Those were the conditions, as I went from one town to 
another, speaking Russian. That [indicating] is what used to be hälf 
a cent, that is half a cent, and that is 5 cents there. Now, if you 
could visualize the situation, I crossed into one State, and it would 
be as though Washington should be the center of a State and you 
eould not go out of Washington without using a different kind of 
money. If you should go out from Washington you would have to 
use a different kind of money when you went over to Alexandria. 
That was the condition over there. It would be as though you could 
not get any communication between those pints, and you could not 
pes between them, unless you had a pass. If you did, ou were 
iable to be arrested every time you did it, on suspicion. I was ar- 
rested, and was put down to be shot. I was at Smolensk; I stayed 
there and came very near freezing to death at night. I spent four 
nights in that place, without sleep. І did not have anything to eat 
for two days there except fat meat and a piece of Polish bread, which 
a Polish officer, a traveling companion—he was traveling as a soldier, 
with his face smutted—-gave mp. He had/some food with him which 
‘his wife had fixed up. ? 

Then I had to go in before the committee. They were in a beauti- 
ful home up there. One of those big bucks was making coffee on 
birds-eye furniture that had been imported from France. That was 
before the commissar, and he said, What are you doing in this part 
of the world?" I said, *I am an American consular officer." He 
said, So you are an Americanista." I said, Comrade, I am an 
American; I have come over here to help you people, because in 
America we have no Czar, but we are simple working people like 
you." I said, "You are sick and have your troubles, and I am 
over here from my people to help you out." He said, I would like 
to have your picture." І said, Les; take my picture." Finally, I 
went further down front. I Was there all day, and they sent me 
back. They would not get satisfied. They said, What have you 
here?" I had some money, and I had some other papers in 
files, but I knew they wo ot understand them. They then My 
me back under guard. The next-day a man came who spoke French 
German, and English. He spoke to me in English, and said, “I 
have been sent from the commissar, and we want to take you to a 


* 


hotel where 1 
is fine. НФ аз evidently one of the Imperialists, or I figured him 
to be an Imperialist. Ў 

І knew that he needed money very badly, but his appearance and 
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can give you a nice place to stay.” 1 said, That 


everything indicated that he was a gentleman. I said to him, 
“All right; if you will be good enough I will go with you.” He 
carried me up to where they had the Belgian mission and the French 
‘mission, up in that hotel. They welcomed me in and put me in a 
room downstairs. There were no ted clothes to sleep on and it 
was cold. He said, “1 will bring you down something to sleep on 
and you can eat over at that place.“ I stayed in that room for 
two days and one night, and money, was the gels thing that brought 
me out. I had to give them money? Now, the Belgians, the French, 
and the British missions were there. They had hooked them up, 
but I do not know why they did that. They said, See what you 
can do." The guard took me back to the commissar and F again 
stated my case. The result of it was that м said this, We will 
give you some dinner here.” ‘They kept me there under guard for 
practically a week, and I did not get anything to eat except once & 
day. They would give me а bowl of soup or something like that. 
I finally ot acquainted with the commissar. They got confidential, 
and I talked with them. They said, We will try to get a wireless. 
through to Petrograd to let you pass." ; 

Mr. CunisrGAU. Where were you located at that time? jn 

Mr. Атғовр. At Smolensk. I got hold of the guard, and he E 
finally, I will go with you." They carried me to the station аца 
when I got down to the station they started a war down there. A 
fellow pulled out a pistol, and he said, Не is a Bolshevik and he can 
not go on this train." Now, the trains were owned by the conduc- 
tors and the engines were owned by the engineers, and if you come 
in.there you can not buy the old ticket that they used to have, but 

ou have to pay them what they demand or you do not get оп. I 
Lad not paid and so they pulled their guns. They started in with 
& war and the result of it was that they slipped me into & box car, 
but I had to give them money out of my own pocket. The depart- 
ment’s regulations did not provide anything for that. They did not 
provide anything for that sort of expense, I went on to Minsk, but 
in Minsk the conditions were the same. We did not find the Army 
because it had gone to pot.“ The snow had covered up the trenches. 
There were about 1,000 horses in the town of Minsk that had been 
left there when they were trying to get to Kiev, but they could not 
getout. They would give you some of those horses if you would take 
them and feed them. The soldiers had left, and were going back. 
You could see the German trenches, with the snow coming out of 
them. They had established a no-man's land, or a place for them to 
trade. They would swap beer or whatever you wanted. When I 
got in that town, I knew I would be right up to the front. The Ger- 
man officers were already in the city at the t when I got in there 
on the railroad train. I may have passed them ӧр the street at that 
time but I did not know them, and they did not know me. 

On the last train going out of that place, I got witha Jew, one of the 
most persecuted people in Russia. He was a Jew who had been in 
New York for a little while, and spoke a little English. He said to 


me, “I will get you out; I have a friend who is a conductor, and I 


^ 
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"will try to help." Не did not care anything about money. I was 
able to be put into a Russian box car. He had his family down 
below, with his geese and chickens, and they put me on the baggage 


rack. I rode on that baggage rack for two days and nights, getti 
down only to relieve myself, and taking water whenever he coul 
hand it up to me. . We got up near the line of the Russian Army, 
trying to get to Kiev, where they stopped the train. Then there 
comes on a big fight between the rere Army and the Bolsheviks 
at this place, en I got to the station there came a big Cossack 
otficer. You can not imagine those conditions. 'There was repre- 
sented every nation of oriental people. This-Cossack officer says, 
“Who are you?" He was drinking at the time, and he said, You 
are under arrest." They wanted to take me away. As a result of 
that, I went into the car and they opened up with a machine gun 
fire that took all of the glass out of the windows. At that time, I was 
liable to be arrested, of course, because foreigners were strangers. 
I could talk Russian, and, thank God, I talked myself out of that 
predicament. But it is not a joking matter; dub I can tell 
you. 

Now, I am not asking this committee to give-me one thing that I 
do not think I am entitléd to. 
years now I have not asked for any favors. 
ton after the war, after having served in those different countries, and 
I said to Mr. Carr,“ I have but a little bit more than my allowance." 
He said, Mr. Alford, we realize that you have hu an unusual 
experience.“ 


r. MeMiLAx. Mr. Carr was then Assistant, Secretary of State, 


was he not? us : 

Mr. Arronp. He was director of this service. “T think since that 
time he has been made Assistant Secretary. He said, *I suggest 
that you make up your accounts, according to the records, sbowin 
the difference, and ask your Congressman if he will introduce a bi 
to make it up." He said, “We des no provisions for that in the 
department, but we are very much satisfied with your record.". He 
said, “I would like to talk to you about it." Не said, “І wish you 
would step up and see Mr. So and So," meaning a man in the Far 
Zastern division. That is the division that was in charge of the 
foreign service in Asia and Russia. I went up and talked with them, 
but my nerves were in such a condition that I am afraid I did not give 
them what I am giving you to-day, or what I am trying to give you 
to-day—that 15, a general idea of what took place. I want to say 
this, that Mr. Carr, at the time, realized the conditions. 

Now, the immediate inquiry comes into your mind why I did not 
ask for it then, and I will tell you as nearly as I can. I believe Mr. 
MeMillan may have asked that. When 
nothing had n done for the soldiers. 
Thirtieth Division who was six times wounded. He had had no 
relief, and there were boys of my acquaintance who had been in the 
a. Under those conditions I did not have the nerve to come 
to Washington and say, “Gentlemen, pay me some of my losses." 
I could see what would happen. "There would be publicity, and my 
poni down there would not know what it was for. Rich m gave 
an p men gave, and I had to. bought еа amps, 
and 1 did everything that everybody else did. I believe strained 
í ] 


I do not want any favors. For 11- 
I came back to Washing- : 


came out of the service, 
I had a brother in the“ 


when I got back to San Francisco, 


Е 
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a point. Now, what I am asking for to-day is not to give me money 
for the losses I have had, because I have given that freely for 11 
years. I waited 11 years. Now I see that you have done some- 
thing for the other service men, and I think it is only fair now that 
I should come here. If you do not think that I am entitled to the 
things that soldiers were entitled to, it would be a wonderful thin. 
if I could be designated in some way. I was an outsider. Now, 

I go to a soldier’s reunion, I am not known there, because I do not 
ilies in the regular ice. I am not known ‘there, and if I go 
to a bank I am not known there, either. It is an unusual situation, 
and I am asking you gentlerhen to return to me only that amount 
of money which "eon. out of my own pocket to save my own life 
in carrying out orders from this Government. 

To have refused to carry out orders, gentlemen, would have caused 
me to have been put under arrest. I registered under the draft law, 
and fulfilled every requirement. I spent $50 more money trying to 
get myself arrested by my own draft board. They had never received 
my registration, which had come to me in Russia. I spent $50 to go 
from my ,home town to the cid papita! to get my registration 
straight. 1f I had resigned, as IL. Hüve said, I would have gone to 
jail. Now, if you gentlemen could see where you could make me an 
allowance I think you could make it to me on this basis, first, there 
is here, or І will submit here, or Mr. McMillan will be good enough 
to submit it, a statement of what I had in the-way of personal losses. 
I would like to have what I estimate I lost over there. I left this 
country with a certain amount of money which my export deolara- 
tion will show definitely. 

Mr. Ramspecx. How much was that? : 

Mr. Азғовр. I had at the time, $1,500. This is my estimate. 

Mr. Ramspeck. That is the amount you took with you when you 


"left this country? 


Mr. Атғовр. No, sir; that is not what I took. I did not have that 
much when I left in cash. I have to estimate it. I got it from three 
different sources. I have an affidavit that will show some of it. 


Then I have some from my mother. Some of it was from my personal 


account. 2 

Mr. MeMiLLAx. Mr. Ramspeck is trying to get at this: He wants 
to know how much you spent out of your personal funds, and not 
necessarily the amount you took with you. What was that amount— 

Mr. Arronp. Yes, sir; that is my estimate. 

Mr. Ramspeck. The claim set up in this bill is for $4,000; where 
does the, other $2,500 come from. 

Mr. McMtyLAwN. $1,000 of that represents the loss of personal 
property that he had with him, including clothing and various other 
valuables that he carried with him into those foreign countries. 
$1,500 represents medical attention and care. This man has not 
recovered from that shock yet. xh , 

Mr. Клмвреск. What Lam trying to get/at is the amount. As a 
matter of information, I think the record skould show just how those 
sums are arrived at. : Б 

Mr. Атғовр. I will add one thing to what Mr. McMillan has said: 
I would say that I left here with about that much in my pocket, and 

rom my Russian experience, I 


- 


12 А Т. BROOKS ALFORD 


owed a man on board ship $50. My drawi 
partment, I afterwards learned, was $125. I had $75 above that 
allowance of expense money. ; 

Mr. МсМплам. And that included the salary you got. 

Mr. Aurorp. Everything. It was almost two years. I went out 
of the country with clothes, or with safficient dress clothes of "s ори 
including two coats, and two pairs of shoes, or four pairs of shoes, 
forget which. I had everything necessary for two years. When I 
came back I was broke. And I never , from the day I left Ri 
until this, what a soldier could get to eat or get to wear. You mi 
think it would be impossible to believe that an officer could get hi 
- salary reduced, but my singleness, and being alone, was causing me 

to have to jump from one place to another in the war zone. I never 
had to eaf what I could have gotten as a soldier at $30 per month. 
I had no clothing. When I got to San Francisco I had only one suit 
of clothes that I could wear, and I owed a man $50. 

Mr. Rampecx. Since your return, Mr. McMillan has suggested 
that you have incurred an expense of about $1,500 for medical at- 
tention. — y 

Mr. Атғовр. I will tell you about that. When I got back I spent 
$5,000 for medical expenses alone. I have not worked regularly. 

Mr. Ramsrecx. Do you have any evidence, Mr. McMillan, to 
offer for the record, on that point? 

Mr. MeMnLAN. No; I have none here, but that can be submitted 
witbout question. 

Mr. Агғовр. I came here and was in such a condition that the 
Senator from my State gave тё a letter to the Walter Reed Hospital. 
They told me, We want you to come in here for six weeks for investi- 

ation." The doctor said, “You are shell shocked." I had heard 

that shell shocked" meant a yellow streak, and I told the: doctors 
that I did not want to stay there any longer, and I started to leave 
the place. The doctor said, I want you to go to Doctor Parker, the 
nerve specialist.” Doctor Parker said to me, You have got to go tos 
hospital or somewhere and rest." He said, “I want you to go tos 
warm climate." He asked me where I was from, and I said, from 
South Carolina," He said to me, “I want you to go down there, and 
follow this prescription, ‘eat, sleep, and secure all the rest you can. 
That d what you want.“ і went, and for six months I did not do 
anyt ^ $ 
Finally, I got my nerves in such sha 


that I decided I would go 
back to school. 


I had no one left at that time, except my mother. 
She was living. So I went to school at my own expense, and when 
I graduated, I took my last examination in bed. pem a catch in 
my back due to exposure. It does not come on me now. I took 
my examination, as I have said, in bed. "Then, from 1921 up until 
1927, I got along fairly well. My practice brought me some money 
for a young man. I practiced by myself. 

Mr. RaMsPECK. Are you a lawyer? 

Mr. ALroRp. Les, sir; a lawyer. Then I went all to pieces again. 
My doctor told me 15 months ago, Lou had better quit." He said 
to me, The ep mr you to do is to rest; you should go and sit 
down, and you should not do gg " 1 would not take his 
advice, because I like to work, and I got up again. That is when 
I came to Mr. McMillan. I said, I have the claims of soldiers in 


account with the de- 


== 


. over to the Government 11 years ago. 
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my office, and I have had them for six or seven years.” I said, 

“This may not interest you, but when Congress, at this late time, 

is paying out money for these 8 I would like to give you a 

general idea of my claim." I then gave it to him, as I tried to 

give it to you gentlemen. I think that I would say that if you 
ntlemen would see fit to allow this claim I would estimate $10,000. 
do not ask you to give me that as a favor. 

I say this, that under those unusual conditions, I took out of my 
own pocket somewhere around one-half of that sum, and handed 16 
It was a loan. "This is not 
a claim for damages, but this 1s as you to do what any man would 
have done at that time, to give me back what I advanced. If you 
see fit to add to that interest, that should be done. You gentlemen 
will take into consideration in the matter of that interest that I if 
could have had that interest in Russia I could have brought out of 
Russia jewels such as would have never requi me to come to 
Washington at my own expense to tell you about my losses. 
could have had that interest, I would not have needed it, 
might be giving me twice as much as I gave the Government, in 
dollars Zr cents to-day, but it would not give me back even 1 per 
cent of what I could have made if I had a the money then. I am 
not a rich man, and have nothing to-day except what I can earn. 
Now, then, I am asking for the principal amount of $4,000, апа Mr. 
MeMillan will submit a statement of that. Then, I have an estimate 
of around six or seven thousand dollars, which I will submit later, if 
you gentlemen desire to see it. 

Mr. Guyer. You had better submit a sort of itemized statement. 

Mr. Curisteav. I believe you stated that you made a loan of 


$5,000. 

Mr. ALronp. I figured all of my expenses over there, over my 
salary. I figured it just like a soldier. If I had been in the Arm 
or Navy, they would have given me a new suit of clothes when 
lost one through accident, and they would have given me my salary, 
of course. I paid this money out of my own pocket. In that case, 
the superior officer would make a detailed report.of the matter. 
But when I got back to Washington, the State Кле was not 
in a position to take care of it. ow, I am asking $10,000, and that 
represents 11 years interest; that is, if you want to give me interest. 
I a noi asking for interest especially, but I would like to have the 
principal. 3 

Mr. CuRISTGAU. I would not live in Russia for two years for 
$50,000. I was there for two or three weeks once. 

Mr. МсМплалм. Mr. Alford has gone into this matter with some 
detail, in order that you may visualize the experiences that he went 
through with during his sojourn in Russia. I think it is admitted 
that the conditions in Russia prior to and during the war were most 
unusual. As has been stated by Mr. Alford here, those are the con- 
ditions that he was confronted with there, and certainly they were 
most unusual He spent two years in that country, during thi 
revolution, during which time he was faced with difficulties that men 
are not usually called upon to face. He spent all of the money that 
he could rake and scrape over there, including his salary and allow- 
ance. In addition to that, his health had been permanently impaired 
as a result of those experiences. 
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On the question here as.to the amount he is asking for, of $4,00 „ 
I will say that I took the entire file that Mr. Alford had here, and 
which was given-to me, and turned it over.to the legislative drafting 
counsel of the House. They went over the file, and made the states 
ment that $4,000 would be, in their view of the case, a rather accura , 
statement of the amount of money that Mr. Alford would be entitled? 
to receive. : P 

On the question of interest here, that is one I have never agreed 
with Mr. Alford about, because it is not the policy of Congress really” 
to allow interest for any amount of money paid out on that sort of. 
score. : É 
On that score I have never been able to agree with Mr. Alford that 
Congress would recognize that particular phase of his claim. That 
accounts, to some extent, for the difference between the amount 1 
put in the bill I introduced, and the amount of the claim which he 
thinks he is entitled to receive. 

Gentlemen, I believe that, in brief, covers the case. At the very 
best it is the sort of claim that it is most difficult to undertake to 
arrive at, in getting any accurate figure, because of the conditions that 
have been explained. 

But it can be said that Mr. Alford was over there nearly three 
years and had these harrowing experiences. He was three times 
sentenced to be shot, and by, the merest accident he is here. 

He has gone through these experiences and to that extent he was 
doing his bit for this country and this Government as much as though © 
he was in a front line Pcie A r E 

The Congress has been liberal in its appreciation of the services of | 
the regular men in the armed service of the Government. Mr. Alford 
and others like him, who-even though they offered their services in 
the military forces of the country were not accepted, were nevertheless 
doing their bit, and they have not been recognized or given any com- 
pensation for the losses that they have sustained. * 1 

In view of that sort of a situation this claim is presented to you 
genflemen, and I hope sincerely you will find it possible to be in a a 
position so that you can give favorable consideration to'this claim. 
(Thereupon the subcommittee adjourned.) 
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TO AUTHORIZE THE SECRETARY OF THE TREASURY TO : 
PREPARE AND MANUFACTURE A MEDAL IN COMMEMO- 
RATION OF THE ONE HUNDRED AND TWENTY-FIFTH 
ANNIVERSARY OF THE EXPEDITION OF CAPT. MERI- 
WETHER LEWIS AND CAPT. WILLIAM CLARK 


MONDAY, MAY 5, 1930 ø 


House or REPRESENTATIVES, 
COMMITTEE on CorNAGE, WEIGHTS, AND MEASURES, T 
Washington, D. C. 

The committee met, pursuant to call of the chairman, at 10.40 
o'clock a. m., Hon. Randolph Perkins (chairman), presiding. 

This is a hearing on Н. К. 11853, а bill by Mr. French to authorize 
the Secretary of the Treasury to prepare and manufacture a medal 
in commemoration of the one hundred and twenty-fifth anniversary 
A = expedition of Capt. Meriwether Lewis and Capt. William 

ark, 

(The bill referred to is as follows:) 


II. R. 11853, Seventy-first Congress, second session] 


A BILL To authorize the Secretary of the Treasury to prepare and manufacture a medal in commemo- 
ration of the one hundred and twenty-fifth anniversary of the expedition of Captain Meriwether Lewis 
and Captain William Clark 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That in commemoration of the one hundred and 
twenty-fifth anniversary of the expedition of Captain Meriwether Lewis and 
Captain William Clark and in commemoration of the valuable services rendered 
this Nation by these two explorers, the Secretary of the Treasury is authorized 
to prepare and manufacture at the United States mint at Philadelphia a medal 
from an appropriate design with devices, emblems, and inscriptions significant 
of this historic achievement. The medals herein authorized shall be manu- 
factured, subject to the provisions of section 52 of the coinage act of 1873, from. 
suitable models to be supplied by the Lewis and Clark Memorial Association 

- (Incorporated), of Lewiston, Idaho. The medals so prepared shall be delivered 
at the Philadelphia Mint to a designated agent of said Lewis and Clark Memorial 
Association (Incorporated), upon payment of the cost thereof. 


The CHAIRMAN. We will now hear from Mr. French. 


STATEMENT OF HON. BURTON L. FRENCH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF IDAHO 


Mr. Frencu. Mr. Chairman, Mrs. Oldfield, and gentlemen of the 
committee, you will recall that some weeks ago I appeared before 
the committee in support of a bill that I had introduced, providing 
for a memorial coin to commemorate the services rendered by 
Capts. Meriwether Lewis and William Clark, in the remarkable 
exploration trip they made to the Pacific Northwest, 125 years ago. 

` M . * 1 - 
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The bill that Purged upon the committee at that time, embodying ~ 
the memorial coin idea, was H. R. 4192. Several bills had bee 
considered by the committee up to that time. Two, as I recall it, 
had been reported and had been passed by the House of Repre- 
sentatives. ; 

Your committee was good enough to report favorably upon my 
bill. Subsequently to the report upon my bill, one of the two bi 
that had passed for a somewhat similar purpose—the bill providi 
for a memorial coin to commemorate the Gadsden Purchase—p 
the omga and, upon review by the President, was vetoed. The 
House of Representatives sustained the veto. 

It is perfectly clear to me that the Congress will accept the policy 
of the administration that it is unwise at this time, in view of the 
facts set forth by the President in his message, and will decline, to 
pass memorial coin bills. 

However, it was indicated to me, by the chairman of the com- 
mittee and also by the Treasury Department, that a memorial 
medal would not be objected to by the Treasury Department, and 
so I have reintroduced the bill, casting it in the line of the sugges- 
tions made, and providing for a memorial medal to Commemorate 
the services of these two distinguished explorers. 

The bill speaks for itself. I submit to the committee the data that 
I presented in support of the memori im bill and would be glad 
if the bill that I now introduce s meet, with your approval. 

е ир. The Treasury Department reports favorably upon 
this bill? : 

The Cuarrman. I have a letter from the Secretary of the Treasury 
which I shall read and submit for ur record. 

А Е TREASURY DEPARTMENT, 
Washington, April 30, 1980. 

Dear Mn. CHAIRMAN: I have your letter of April 23, 1930, concerning Н. R. 
11853, a bill to authorize the Secretary of the Treasury to prepare and manufac- 
ture à medal in commemoration of the 125th anniversary of the expedition of 

PAPE Meriwether Lewis and Capt. William Clark. 
е take pleasure in stating that this department will interpose no objection to 
the enactment of this legislation. The facilities of the mint service will be 
parce at the disposal of the Lewis and Clark Memorial Association in the manu- 
acture of the medals. ғ 

I submit for the жаза, T your committee the suggestion that the bill 
be amended to the extent o icating the maximum number of medals to be 
made and thé metal out of which they are to be manufactured. 

Very truly yours, ч 
8 А, b Мок, Ў 
есте 0) е ireas . 
Hon. RANDOLPH PERKINS, m у 
Chairman Committee on Coinage, Weights, and Measures, 
, House of Representatives. 

How many medals will you want, and of what kind of metal? 

Mr. Frencu. I should suggest that you say not to exceed 100,000 
and to be of silver alloy, containing no greater amount of silver than 
is contained in silver coins. 

Mr. Paumisano. May not that bring about some objection? 

The Cuarrman. They suggest a change in the shape, so as to dis- 
tinguish it from coins. y 

ich would you prefer—silver or bronze? 
Mr. Frencu. I should think silver. 
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Mr. PALMER. I move that the bill, with amendments, be reported 
favorably. ў ; 

The 5 Mr. Palmer makes a motion that the bill be re- 
ported with amendments. ma 

Mr. Parum. That із c t. 

The CmaimMAN. Then. hjsuggest that Mr. French prepare the 
amendments and Mr. Cable'prepare the report. 

Mr. Caste. If I am fortunate, I will have another report to pre- 
pare, Mr. Chairman. А 
The CHARMAN. Well, we will let Mr. Palmer prepa (Фа report. 
(Whereupon the committee proceeded to the consideration of other 


business. ) 


ure 


IN * 


AUTHORIZING THE PRESENTATION OF MEDALS 
TO THE OFFICERS AND MEN OF, THE 
BYRD ANTARCTIC EXPEDITION 


HEARINGS ? 


BEFORE 


THE COMMITTEE ON 
| QINAGE, WEIGHTS, AND MEASURES 
HOUSE OF REPRESENTATIVES 


SEVENTY-FIRST CONGRESS 
SECOND SESSION 
ON 


H. J. Res. 327 


(REPORT 1402) 


MAY 5, 1930 


es 


4 


: | UNITED STATES ‘ 
* н 1 GOVERNMENT PRINTING OFFICE 
WASH 


P 
D 


COMMITTEE ON COINAGE, WEIGHTS, AND MEASURES 
Hóves or R ATITEB 


SEVENTY-FIRST 
RANDOLPH PERKINA, New Jegsey, Chairman 


ALBERT H. VESTAL, Indiana. EDGAR HOWARD, Nebraska. 

LLOYD THURSTON, Iowa. . ANDREW L. BOMERS, New York. 
FLORIAN LAMPERT, Wisconsin. JOHN J. DOUGLASS, Massachusetts. 
GEORGE J. SCHNEIDER, Wisconsin. BOLIVAR E. KEMP, Louisiana. 

JOHN L. CABLE, Ohio. ROBERT A. GREEN, Florida. 
VICTOR CHRISTGAU, Minnesota. VINCENT L. PALMISANO, Maryland. 
THOMAS J. HALSEY, Missouri. WRIGHT PATMAN, Texas. 


DEWEY SHORT, Missouri. PEARL PEDEN OLDFIELD, Arkansas. 
JOHN W. PALMER, Missouri. 

PAUL JOHN KVALE, Minnesota. 

DAN A. SUTHERLAND, Alaska. 


HanmmierT Burvert, Clerk 
n 


| Bateman, Wo nil n the offieers and men of the 
by presentation 


‘AUTHORIZING THE PRESENTATION OF MEDALS TO 5 


DITION = 


MONDAY, MAY 5, 1980 / 


Hovsx or REPRESENTATIVES, 
CowwiTTEE ON Lodi WEricuts, AND Mrasunres 
Washington, D. ©. 
The committee met at 10.45 o'clock, a. m., Hon. Randolph Perkins 


Mp vnde teko-up H. J.R бузба а 
now e ев. 327 or 
à | Byrd Antarc- 


OFFICERS AND MEN OF THE BYRD N 


(The resolution referred to is as follows:) 


IH. J. Res. 827, seventy-first Congress, second session) 


JOINT RESOLUTION Authorizing the pleni tation A Mam ‘to the officers and men of the Byrd 


Resolved y the Senate and House of ens | of the United States of 
ongress assembled, That the Secretary Treasury and he is 
hereby, . ЗГ Gs inde te te оў 2 the United States mint 
such number of gold, silver, and bronze medals as he may deem appro атат 
necessary respectively to be ntéd to the officers and men of the . — * 


expedition to ex qon (а азрдом meni admiration in which the Congress and 
ero 


propio undaunted 88 in duae go n with the ч 
a or ds and ex aerial the Antaretic Continent, 
under the personal direction of Rear ‘Admiral’ Rickasd E. Byrd, said 

be suitably ir inscribed. 


Sec. 2. That such amount as 8 be joue for е у рине of the песев- 
вату materials for said medals is n of 
any money in the Treasury not pocta dh pereo rag 


The Caarrman. We will now hear from Mr. Cable. 


STATEMENT OF HON. JOHN L. CABLE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF OHIO 


Mr. CABLE. Mr. аа and members of the committee, seme 
time ago I had an idea of introducing a coin bill for the benefit of the 


Byrd expedition. I read in the that their financial condition 
was somewhat involved and I took the matter with E ева, 
who is editor of the New York oo and Captain Railey, w. the 
business manager of the e: 


They communicated Admiral Byrd and he radioed back his 
thanks for my wea d pen M not think it was necessary. 
While has been given the rank of rear admiral, 


a MM ы ine far as Congress is concerned, has been 


лы to his Ape He had nite A^ few men who be ge down there 
well. educated skilled in 


with him were 
their various Тү, of igh a men I feel "that the men шалу аге 
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entitled to some record of recognition for the invaluable work they 
have performed down there. 
understand that it is expected that Byrd and his men—or 
most of them— will reach Washington about the middle of June and 
there will be some kind of reception given by Members-of Congress 
and by the President, to Admiral Byrd and his men. That informa- 


tion was contained in the New York Times, and I feel that we ought to 


recognize the men as well as Rear Admiral Byrd. 

This action is not a precedent. In about 1856, I think it was, 

some noted English explorer was lost in the Arctic and Doctor Kane, 
&n American, organized an expedition and spent two or three years 
going into the northern regions in search of this Englishman. 
. He was not able to locate the man, but he and his men did make 
valuable discoveries, and the records disclose that Congress wanted 
to reward Kane and his men, and so they authorized the publication 
of some book arid Members of the Senate and House were expected 
to buy that book for $5 and the public for more The bill also carried 
& provision for medals. I guess Members of Congress did not want 
to pay $5 for the book so a resolution was passed somewhat similar to 
this one granting Doctor Kane and his men medals to be given by the 
Secretary of the Navy, in recognition and in honor of their work. I 
feel that Congress should do something for the men with Rear Admiral 
Byrd, and I therefore introduced this resolution. ; 

The Cuarrman. Just what does your resolution provide? 

Mr. Caste. It provides: 

That the Secretary of the Treasury be; and he is hereby, empowered and 
directed to cause to be made at the United States mint such number of gold, 
silver, and bronze medals as he may deem appropriate and n respectively 
to be presented to the officers and men of the Byrd Antarctic Expedition to 
express the admiration in which and the American people hold 
their heroic and undaunted services in connection with the scientific investigations 
and.extraordinary aerial explorations of the Antarctie Continent, under the 

€ direction of Rear Admiral Richard E. Byrd, said medals to be suitably 
DBC . 
4 CnHAmMAN. Is that similar to the resolution in the Kane 
case ^ ; 
Mr. Caste, It is a little more extended, but along the same line 
excepting in the Kane case the Secretary of the Navy presented thé 
` medals and in this case it is made the Secre of the Treasury. 

Mr. Paumer. If you have in your poseen e names of the men, 
> ae not think it would be much better to state thém in the reso- 

tion * 

Mr. Caste. I was going to do that, апа I took it p with Captain 
Railey, and he sent me а list of names, but he also said: 

I am communicating with Byrd and when I hear from him I will let 
you know. . : 

I feel if we do not start оп this soon, we will not have the resolution 
through and the medals made when ay reach Washington. I 
have a list of the names of the men which may not be complete, 
and Captain Railey is not certain. It can not be done at the ре 
time, because Captain Raily has communicated with Admiral Byrd, 
and I do not know just when his reply will be received. 

Here is another thing: We do not know until the Secretary takes 


it up with Byrd, whether the man should have a silver, gold, or 
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bronze medal. It depends upon the work and skill and ingenuity and 
intelligence displayed. So, if we put the names in there, we would also 
have to вйу whether he should receive a gold, silver, or bronze medal, 
and I do not believe that is possible at this time. 

Mr. Pater. How do you reason that there should be any more 
ground for giving different kinds of medals if you have 10 men in- 


‚(ева of 1? 


Mr. Савік. The trouble is that there were some men who went to 
Little America and some who went over the South Pole and some who 
manned the ships, took the expedition to the Bay of Whales and then 
returned to Dunedin, New Zealand, until time to bring the expe- 
dition home again. There is quite a large number of men involved 
in the expedition. 

Mr. PaLMISANO. This resolution does not give them authority to 
designate particular medals? 

Mr. Caste. It gives the Secretary of the Treasury authority to 
take the matter up with. Admiral Byrd and then present the medals 
after they know . ought to have the particular kind of medal. 

The CrinMAN. It lies within the discretion of whom? Who has 
that discretion eventually? 

Mr. CABLE. Admiral Byrd and the Secretary of the Treasury. 

Mr. CunisTGAv. I wonder if it is advisable to make a distinction 


here? 


Mr. Caste. If Byrd wants all to get gold medals, the Secretary of 
the Treasury can give them all gold — is 

Mr. PALMISANO. If these men went along and took so to speak, 
their lives in their hands, let us not ask Byrd what to do. For 
instance, you and I go along all of us go along—and shall we ask 
him [indicating the chairman] whether we shall have recognition? 

Mr. Cz. Byrd is commander of the expedition. 

Мг, Patmisano. I understand that, but suppose you were the 
main pilot and he [indicating a member of the committee] was the 
principal engineer, tne mechanic, and I went along: Now we all go 
together. What would you say, Mr. Chairman? 

he CHAIRMAN. І am not sufficiently familiar. It seems to me it 
will be a matter of some difficulty to distinguish. At the same time, 
in the last analysis, there might be some reason for making a dis- 
tinction. I think the men who actually went to the pole have per- 
formed more service than the men who stayed with the ship. 

Mr. PALMER. Yes; I think you are right. 

The Cuarrman. Is this what is ordinarly known as the congres- 
sional medal? 
Ir. CABLE.- No, sir. г 
The Cuarrman. This committee passed two resolutions, within my 
time—passed two out—one giving a medal to Lindbergh and another 
to Thomas A. Edison, who are, of course, very great outstanding 
personages of our time. The medals you are presenting are not the 
congressional medals, but medals of recognition? 
т. CABLE. Yes; for the extraordinary work they have done. 

Mr,ParwER. How many went to the pole? 

Mr{ Caste. You mean to Little America of went from Little 
America over ру! : 

Mr. Patmer. Went from Little America to the pole. ” 

Mr. Савік. There were four. 
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entitled to some record of recognition for the invaluable work they 
have performed down there. 
understand that it is expected that Byrd and his men—or 
most of them— will reach Washington about the middle of June and 
there will be some kind of reception given by Members-of Congress 
and by the President, to Admiral Byrd and his men. That informa- 


tion was contained in the New York Times, and I feel that we ought to 


recognize the men as well as Rear Admiral Byrd. 

This action is not a precedent. In about 1856, I think it was, 

some noted English explorer was lost in the Arctic and Doctor Kane, 
&n American, organized an expedition and spent two or three years 
going into the northern regions in search of this Englishman. 
. He was not able to locate the man, but he and his men did make 
valuable discoveries, and the records disclose that Congress wanted 
to reward Kane and his men, and so they authorized the publication 
of some book arid Members of the Senate and House were expected 
to buy that book for $5 and the public for more The bill also carried 
& provision for medals. I guess Members of Congress did not want 
to pay $5 for the book so a resolution was passed somewhat similar to 
this one granting Doctor Kane and his men medals to be given by the 
Secretary of the Navy, in recognition and in honor of their work. I 
feel that Congress should do something for the men with Rear Admiral 
Byrd, and I therefore introduced this resolution. ; 

The Cuarrman. Just what does your resolution provide? 

Mr. Caste. It provides: 

That the Secretary of the Treasury be; and he is hereby, empowered and 
directed to cause to be made at the United States mint such number of gold, 
silver, and bronze medals as he may deem appropriate and n respectively 
to be presented to the officers and men of the Byrd Antarctic Expedition to 
express the admiration in which and the American people hold 
their heroic and undaunted services in connection with the scientific investigations 
and.extraordinary aerial explorations of the Antarctie Continent, under the 

€ direction of Rear Admiral Richard E. Byrd, said medals to be suitably 
DBC . 
4 CnHAmMAN. Is that similar to the resolution in the Kane 
case ^ ; 
Mr. Caste, It is a little more extended, but along the same line 
excepting in the Kane case the Secretary of the Navy presented thé 
` medals and in this case it is made the Secre of the Treasury. 

Mr. Paumer. If you have in your poseen e names of the men, 
> ae not think it would be much better to state thém in the reso- 

tion * 

Mr. Caste. I was going to do that, апа I took it p with Captain 
Railey, and he sent me а list of names, but he also said: 

I am communicating with Byrd and when I hear from him I will let 
you know. . : 

I feel if we do not start оп this soon, we will not have the resolution 
through and the medals made when ay reach Washington. I 
have a list of the names of the men which may not be complete, 
and Captain Railey is not certain. It can not be done at the ре 
time, because Captain Raily has communicated with Admiral Byrd, 
and I do not know just when his reply will be received. 

Here is another thing: We do not know until the Secretary takes 


it up with Byrd, whether the man should have a silver, gold, or 
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bronze medal. It depends upon the work and skill and ingenuity and 
intelligence displayed. So, if we put the names in there, we would also 
have to вйу whether he should receive a gold, silver, or bronze medal, 
and I do not believe that is possible at this time. 

Mr. Pater. How do you reason that there should be any more 
ground for giving different kinds of medals if you have 10 men in- 


‚(ева of 1? 


Mr. Савік. The trouble is that there were some men who went to 
Little America and some who went over the South Pole and some who 
manned the ships, took the expedition to the Bay of Whales and then 
returned to Dunedin, New Zealand, until time to bring the expe- 
dition home again. There is quite a large number of men involved 
in the expedition. 

Mr. PaLMISANO. This resolution does not give them authority to 
designate particular medals? 

Mr. Caste. It gives the Secretary of the Treasury authority to 
take the matter up with. Admiral Byrd and then present the medals 
after they know . ought to have the particular kind of medal. 

The CrinMAN. It lies within the discretion of whom? Who has 
that discretion eventually? 

Mr. CABLE. Admiral Byrd and the Secretary of the Treasury. 

Mr. CunisTGAv. I wonder if it is advisable to make a distinction 


here? 


Mr. Caste. If Byrd wants all to get gold medals, the Secretary of 
the Treasury can give them all gold — is 

Mr. PALMISANO. If these men went along and took so to speak, 
their lives in their hands, let us not ask Byrd what to do. For 
instance, you and I go along all of us go along—and shall we ask 
him [indicating the chairman] whether we shall have recognition? 

Mr. Cz. Byrd is commander of the expedition. 

Мг, Patmisano. I understand that, but suppose you were the 
main pilot and he [indicating a member of the committee] was the 
principal engineer, tne mechanic, and I went along: Now we all go 
together. What would you say, Mr. Chairman? 

he CHAIRMAN. І am not sufficiently familiar. It seems to me it 
will be a matter of some difficulty to distinguish. At the same time, 
in the last analysis, there might be some reason for making a dis- 
tinction. I think the men who actually went to the pole have per- 
formed more service than the men who stayed with the ship. 

Mr. PALMER. Yes; I think you are right. 

The Cuarrman. Is this what is ordinarly known as the congres- 
sional medal? 
Ir. CABLE.- No, sir. г 
The Cuarrman. This committee passed two resolutions, within my 
time—passed two out—one giving a medal to Lindbergh and another 
to Thomas A. Edison, who are, of course, very great outstanding 
personages of our time. The medals you are presenting are not the 
congressional medals, but medals of recognition? 
т. CABLE. Yes; for the extraordinary work they have done. 

Mr,ParwER. How many went to the pole? 

Mr{ Caste. You mean to Little America of went from Little 
America over ру! : 

Mr. Patmer. Went from Little America to the pole. ” 

Mr. Савік. There were four. 
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Mr. Parmer. All I want to see is justice to all. 

Mrs. Ouprieip. Do you not thi 
who would have liked to go to the pole? Do you not think it was 
not their fault that they not go? 

Mr. САвив. That is the reason I left it with the төре ЛУ ‘of the 
Treasury and Admiral Byrd to say who should get the gold, silver, 
and bronze medals. 

The Cuarrman. In other words, this provides for recognition of 
the merits of the men and this is to be determined by the Secretary 
of the Treasury and Admiral Byrd. Why should this be the Secretary 
of the Treasury? 

Mr. Caste. I would rather strike out Treasury“ and insert 
"Navy." Byrd was in the Navy. 

The Cuarrman. This is a matter that does not lie really in the 
hands of the Treasury. It is more a naval matter. 

Mr. Caste. The photogravure section of the Sunday Star of May 4, 

ublished in Washington, D. C., contains a great many pictures of the 

rd Antarctic Expedition. It refers to man men—Captain 

Mekinle „Arthur D. Walden, Balchen, and Gould, second in com- 
mand. Here [exhibiting] is Larry Gould. 

Mr. Patmer. I do not care just so they all get their just place in 
the pages of historv. 

т. CABLE. I think they will. Mr. Page drew this resolution for 
me. He has a record of all medals b Congress. He inserted 
“Secretary of the Navy“ and I went to the Parliamentarian and he 
said, Make it Secretary of the Treasury.” I found in the Kane 
case it was Secretary of the Navy and I think this should be Secretary 
ef the Navy. 

The Снлівмлм. The question is whether this should be Secretary 
of the Treasury or the Secretary of the Navy. 

Mr. Савік. I would prefer Secretary of the Navy. Mr. Page 
drew the resolution for me. 

The Cuarrman. I see Mr. Page is here. 


STATEMENT OF HON. WILLIAM TYLER PAGE, CLERK OF THE 
HOUSE OF REPRESENTATIVES 


The CHAIRMAN. Mr. Page, we are having a hearing on Mr. Cable’s 
resolution to authorize giving medals to Byrd's crew. 

Mr. Pace. Mr. Chairman, I understood that Mr. Cable invited 
me over here for the purpose of imparting sonte information which I 
obtained chiefly from the Library of Congress. 

I have kept a file of this material for some time because I found 
that many interested persóns would request information from time to 
time and, in order to have it, I have retained it in my offiee. Much of 
it, I will say, I have not digested, because it consists of the various 
laws on the subject of medals of honor. à 

I find that medals have been awarded principally to officers and men 
in the military and naval services of the United States and also that 
Congress has gone out of that realm sometimes and granted medals for 


distinguished and conspicuous services of various kinds to other than - 


Army and Navy officers. I have a list here of certain actions, giving 
the statutory references and the names of the persons and the purpose 


think there were others in the party 


June 28, 1902 | 32 Statutes 492 
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or object for which the medals were authorized, and if you so desire, 
have that incorporated into your : 
The Cuainman. We will be glad to have that. 
(The material referred to by Mr. Page is printed in full as follows:) 


Gold medals granted by special act or résolution of Congress to persons other than 
Army and Navy officers 


xu Citation Recipient ; Reason for granting 
—. —— ONT SA 
Mar. 3, 1857 | 11 Statutes 255..... Doctor Kane, his officers 


and men 
May 11, 1888 | 11 Statutes 309..... Frederick A. Rose Assistance rendered yellow fever ship. 
Jan. 28, 1864 | 13 Statutes 40 Cornelius Vanderbilt оң of ИР to United States 
uring ar, 
Маг. 2,1867 | 14 Statutes 574..... Cyrus W. Field. ............ of Atlantie cable. 
Mar. 16, 1867 | 15 Statutes 20...... George Реаһоау............ Gi 2 осмоса іп southern and 
sou 
Маг. 1,1871 | 16 Statutes 704.....| George Е. Robinson MX o saving life of Hop. W. 
Seward. 
Feb. 24,1873 | 17 Statutes 688 Jered 8. Crandall! and | Lifesaving, wreck of Metis. 
others. 
Web. 5, 1883 | 22 Statutes 688 John F. Slater eee of negroes in southern 
es. 
Feb. 27,1899 | 30 Statutes 180. Michael Е. Barry ........... Life-saving, rescuing people from 


dro i 
David H. Jarvisand others..| Overland expedition for relief of whal- 
ing fleet in Arctic regions. j 
Ин. 4, 1909 | 35 Statutes 1627_...| Orville and Wilbur Wright..| Services to science of aeria] navigation. 
uiy 6, 1912 | 37 Statutes 680 Arthur Henry Rostron...... Titanic relief. 
Officers and erew of Kroon- | Relief of Volturno. 
0 


апа. 
Маг. 4,1015 | 38 Statutes 1228. A. B. C. mediators in Mexi- 
| can controversy. 


! Suitable and appropriate medals (metal not specified). 


Mr. Paar. Since this has been compiled, I think it might be aug- 
mented by a few more. I will ascertain the fact and if there are any 
more, I will have them incorporated into the statement. 

The Cuarrman. We shall be very glad, Mr. Page, if ou will prepare 
а statement quite generally covering this subject. It is rather new 
before the committee at the present time. 

Mr. CABLE. I requested copies of the papers Mr. Page has from 
the Library of Congress and they said they had only one copy left 
and I would have to go over there and look at them. That is the 
reason I thought Mr. Page, from his knowledge, would be able to 
give us some information of value in regard to medals. : 

Mr. Paae. In regard to the pending resolution, I would say in the 


main it follows the action by Congress in granting medals to persons 


other than Army and Navy officers. For instance, the officers and 
crew of the steamship Kroonland were voted medals—that is, the 
crew were voted medals—for saving lives at sea and the officers, I 
think, were voted gold watches. T е 
Recognition by Congress for distinguished and meritorious services 
both in the Army and N runs from the granting of a sword and 


avy, ‹ 
the giving of the thanks и, ой on through to rosettes and certi- 
ficates of recognition. I dare say that the number of such kinds of 
bestowals must aggregate as many as 20 different kinds. 

Of course high Army officers and high Navy officers have had 
bestowed upon them, according to the circumstances, not only the 
thanks of Con 
the House and Senate when they are named, but 


, which carries with it the oe pe floors M 
in the case o 
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Admiral Dewey, a sword, and as in the case I pointed out, of some 


others, gold watches and gold medals and silver medals and bronze 
medals and on down to the rosettes and certificates of meritorious 
conduct. 

Mr. Patmisano. In reference to the officeb and the crew that 
saved these people, in the resolution, were thé{names mentioned or 
were they just blank? 

Mr. Pace. The names-of the officers were mentioned in some 
instances and then they were identified by their positions; for in- 
stance, if a man was second mate or first mate, it would so state. 

Mr. ParuisANO. In the resolution? à 

Mr. Pace. In the joint resolution, and then a man in the crew 
would not be mentioned. 

Mr. Patmer. Just the rincipal officers? 

Mr. Pace. Not all of them—the entire crew. 

Mr. Parmer. In this instance, when they went to the pole, do 
you not think all who went there should be named in the resolution? 

Mr. Pace. No, sir; I do not think that is necessary. I think that 
ought to be left to the discretion of Admiral Byrd and the head of the 
department—the Navy Department or the Treasury Department. 

nder the law, the Treasury Department issues a life-saving 
medal. It does not make any difference whether the person who 
saves the life is in the military service of the United States or not. 

Mr. Patmer. Pardon me, but it seems to me that every man, in 
order to get his e: in the pages of history, that went along, should 
be mentioned. All I want to see is that each man gets his reward. 

Mr. Pace. Of course Congress can do that, but it will be made a 
matter of record in the department, in the bestowal of the medal. 

Mr. Parmer. I understand. 

Mr. Paar. In the case of а civilian, of coure, it will not be a matter 
of record in the department other than the record made at the time 


of the presentation. It seems to me that the proper department to 


bestow these medals, is the N avy Department, seeing that Admiral 
Byrd is a naval officer. 
The Cuarrman. And this was a naval expedition. 
Mr. Pace. And at the time, he had the grade of rear admiral. 
The Cuatrman. This was a naval exploit on;the sea, rather than 


Mr. Pace. I think the Treasury Departipent was mentioned 
because of the fact that the bureau of the mint is called upon to make 
these medals and also because the law authorizes the Secretary of the 
bestow medals for life-saving. I can imagine no other 
reason for authorizing the босата of the Treasury to carry out the 

think more properly it belongs to 


AIRMAN. Mr. Page, is it your intention to supplement 
your statement here by some sort of record of these bestowals, for 
anent record? 

т. PAGE. Yes; I will put this list in and if it needs to be amplified, 

I shall do that. ў 

The Cuarrman. We thank you very much. 

‚ Cunisraau. The question has come up whether the medals 
be uniform, or whether those who perform more efficient 
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service should be given a different medal. Have you any ideas along 
i e? L * . 
n Page. I do not think of any, Mr. Christgau, but I think it 
should be discretionary with Admiral Byrd and the Secretary of the 
Navy, because Admiral Byrd is in a better position than anybody 
else to make the differentiation and I take it that is the reason this 
provides for gold, silver, and bronze medals. . 
The C MAN. If you will supplement your statement in the 
manner indicated, we will appreciate it very much. ; 
Mr. Patmer. I move that we report the resolution favorably, 
subject to the amendment suggested. Ў np z 
Mr. Caste. Striking out Treasury“ and inserting Navy. А 
The CnargMaN. The motion із to strike out “Treasury and insert 
in lieu thereof “Navy” and, as amended, that the resolution be 
то favorably. edo) 
е motion was а s 
The CHAIRMAN. We will ask Mr. Cable to prepare the report on 
the resolution. That is all for the day. 
(Whereupon, the committee adjourned.) 
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SMALL LOANS IN THE DISTRICT OF COLUMBIA 


TUESDAY, APRiL 15, 1930 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON District OF COLUMBIA, 
Washington, D. C. 


The subcommittee met at 10.30 o'clock a. m. Hon. Clarence J. | 


McLeod (chairman) presiding. 

Mr. McLxop. The committee will now take up for consideration 
Н. R. 7628, a bill to license and regulate the business of making 
loans in sums of $300 or loss, secured or unsecured, prescribing the 
rate of interest and charge therefor and penalties for the violation 
thereof, and regulating assignments of wages and salaries when 
given as security for any such loans, and for other purposes. 


[H. R. 7628, Seventy-first Congress, second session] 


A BILL To license and regulate the business of making loans in sums of $300 or less, 
secured or unsecured, prescribing the rate of interest and charge therefor and penalties 
for the violation thereof, and«regulating assignments of wages and salaries when given 
as security for any such loans, and for other purposes 
Be it enacted by the Senate and House of Represcatatives of the United 

States of America in Congress assembled, That no person, firm, voluntary 

association, joint-stock company, incorporated society, or corporation shall 

engage in the business of making loans of money, credit, goods, or things in 
action in the amount or t9 the value of $300 or less, and charge, contract for, 
or receive a greater rate of interest therefor than is permitted by law to be 
charged by others than licensees under this act, except as authorized by this 


' act and without first obtaining a license from the Comm:ssioners of the District 


of Columbia, or from such person as the Commissioners of the District of 
Columbia may designate as the proper officer to issue such license, hereinafter 
called the licensing official. No license shall be granted to any person not a 
bona fide resident of the District of Columbia. nor to any firm or voluntary 
association none of whose members is a bona fide resident of the District of 
Columbia, nor to any joint-stock company, incorporated society, or corporation 
unless and until such person, firm, voluntary association, joint-stock eompany, 
incorporated society, or corporation, respectively, shall, in writing and in due 
form, to be first approved by and filed with the licensing official, appoint an 
agent, resident in the District of Columbia, upon whom all judicial and other 
process or legal notice directed to such person, firm, voluntary association, 
joint-stock company, incorporated society, or corporation may be served. And 
in the case of death, removal from the District, or any legal disability, or dis- 
qualification of any such agent, service of such process or notice may be made 
upon the assessor of the District of Columbia. 

Seo. 2. Application for such license shall be in writing and shall contain the 
full name and address, both of the residence and place of business, of the 
applicant; and if the applicant is not an individual, of every member of the 
firm or voluntary association, or of every officer of a joint-stock company, incor- 
porated society, or corporation, together with street number, if any, where the 
business licensed hereunder is to be conducted. Every such applicant at the 
time of making such application shall pay to the licensing official the sum of 


1 
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$100 as an annual license fee, and no further charge shall be made against the 
licensee for examinations or administration of this act: Provided, That if the 
license is issued for a period of less than twelve months, the license fee shall 
be prorated according to the number of months that said license shall run. 

Вес. 3. The applicant shall also at the :ame time file with the licensing official 
a bond in which the applicant shall be the obligor, in the sum of $1,000, with 
two or more sufficient sureties, whose liability as such sureties shall not exceed 
the sum of $1,000 in the aggregate, to be approved by the licensing official, and 
said bond shall run to the District of Columbia for the use of the District and 
of апу person or persons who may huve a eause of action against the obligor of 
said bond under the provisions of this act. The execution of any such bond 
by a fidelity or surety company authorized by the laws of the United States to 
transact business therein shall be equivalent to the execution thereof by two 
sureties, and such company, if excepted to, shall justify in the manner required 
by law of fidelity and surety companies. Such bond will be conditioned that 
said cbligor will conform to and abide by each and every provision of this 
act and will pay to the District and to any such person or persons any and 
all money that may become due or owing to the District or to such person or 
persons from said obligor under and by virtue of the provisions of this act. 

Sec. 4. Upon the filing of such application and the approval of said bond and 
the payment of said fee the licensing official shall issue a license to the appli- 
cant to make loans in aecordance with the provisions of this act for a period 
which shall expire on the 31st day of October next following the date of its 
issuance. Such license shall not be assignable. 

Sec. 5. If in the opinion of the licensing offieial the bond shall at any time 
appear to be insecure or exhausted or ctherwise doubtful, an udditional bond 
in the sime form as the original bond in sum of not more than $1,000 satis- 
factory to the licensing official shail be fi within ten days nfter notice to 


the licensee; and upon failure of the obligor to file such additional bond the 


license shall be revoked by the licensing official. 

Seo. 6. The licensing official may, upon notice to the licensee and reasonable 
opportunity to be heard, revoke such license if the licensee has violated any 
provision of this act; and in ca.e the licensee shall be €onvicted by a court a 
second time of violation of section 13 of this nct the licensing official shall 
revoke such license, provided the second offense shall have occurred after a 
prior conviction; and thereafter no license shall be issued to such licensee, 
nor to the husband or wife of such licensee, nor to any firin, voluntary associa- 
tion, of which he is a member, or to any joint-stock co; )orated 
Society, or corporation of which he is an officer. 

Sec. 7. The license shall be kept conspicuously posted in the place of 
of the licensee. * 

Sec. 8. No licensee shall make any loan provided for by this act, under any 
other name or at any other place of business than that named in the license. 
Not mare than one place of business shall be maintained under the same 
license, but the licensing official shall issue more than one license to the same 
licensee upon the payment of an additional license fee and the filing of an 
additional bond for each license. 

Seo. 9. Whenever the licensee shall change his place of business he shall at 
ence give written notice thereof to the licensing official, who shall attach to the 
license his approval in writing of the change. 

Sec. 10. The licensing official, for the purpose of discovering violations of 
this act, may either personally or by any person designated by him, at any time 
and as often as he may desire, investigate the loans and business of every 
licensee and of every person, firm, voluntary association, joint-stock company, 


incorporated sóciety, or corporation by whom or by which any such loan shall 


be made, whether such person, firm, voluntary association, joint-stock company, 
incorporated society, or corporation shall act or claim to act as principal, agent, 
or broker, or under or without the authority of this act; and for that purpose 
he shall have free and immediate access to the office or place of business, books, 
papers, records, safes, and vaults of all such persons, firms, voluntary associa- 
tions, joint-stock companies, incorporated societies or corporations; he shall 
also have authority to examine under oath all persons whomsoever whose testi- 
mony he may require relative to such loans or business. 

ВЕС. 11. The licensee shall keep such books and records in his place of busi- 
ness as in the opinion of the licensing official will enable the licensing official 
to determine whether the provisions of this act are being observed. Every 
Such licensee shall preserve the records of final entry used in such business, 
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including cards used in the card system, if any, for a period of at least two 
years after the making of any loan recorded therein, 

SEC. 12. No licensee or other person, firm, voluntary association, joint-stock 
company, incorporated society, or corporation shall print, publish, or distribute, 
or cause to be printed, published, or distributed in any manner whatsoever any 
written or printed statement with regard to the rates, terms, or conditions for 
lending of money, credit, goods, or things in action in amounts of $300 or less, 
which is false or calculated to deceive. 

Sec. 13, Every person, firm, voluntary association, joint-stock company, in- 
corporated society, or corporation licensed hereunder may loan any sum of 
money not exceed ng in amount the sum of $300, and may charge, contraet for, 
und receive thereon interest at a rate not to exceed 3% per centum per month. 
Interest shall not be payable in advance or compounded and shall be computed 
on unpaid balunees. In addition to the interest herein provided for, no further 
or other charge or amount whatsoever for any examination, service, brokerage, 
commission, or other thing or otherwise shall be directly or indirectly charged, 
contracted for, br received, except the lawful fees, if any, actually and néces- 
sarily paid out by the licensee to any public officer, for filing or recording or 
releasing in any public office any instrument securing the loan, which fees may 
he collected when the loan is made or at any time thereafter. If interest or 
charges in excess of those permitted by this act shall be charged, contracted 
for, or received, the contract of loan shall be vo d, and the licensee shall have 
ho right to collect or receive any principal, interest, or charges whatsvever. 

SEC. 14. Every licensee shall 

Deliver to the borrower at the time a loan is made a statement in the English 
language showing in clear and distinct terms the amount and date of the loan 
and of its maturity, the nature of the security, if any, for the loan, the name 
and address of the borrower and of the l'censee, and the rate of interest 
charged. Upon such statement there shall be printed in English a copy of 
section 13 of this act; 

Give to the borrower a plain and complete receipt for all payments made on 
account of any such loan at the time such payments are made; 

Permit payment of the loan in whole or in part prior to its maturity with 
interest on such payment to the date thereof ; 

Upon repayment of the loan in full mark indelibly every paper signed by the 
borrower with the word “paid” or "eanceled," and release any mortgage, 
restore any pledge, cancel and return any note, and cancel and return any 
assignment given by the borrower as security. 

Sec, 15. No licensee shall take any confession of judgment or any power of 
attorney. Nor shall he take any note, promise to pay, or security that does 
not state the actual amount of the loan, the time for which it is made, and 
the rate of interest charged, nor any instrument in which blanks are left to be 
filled after execution. CaN 

No licensee shall directly or ii lirecti}\ charge, contract for, or receive any 
interest or consideration greater, ‘permitted by law to be charged by 
others than licensees under this act upon theNoan, use, or forbearance of money. 
goods, or things in action, or upon the loan, tise, or aaa credit, of the amount 
or value of more than $300. The foregoing prohibigion shall also apply to any 
licensee who permits any person, as borrower, or as jndorser, guarantor. or 
surety for any borrower, or otherwise, to owe directly^or contingently or both 
to the licensee at any time the sum of more than for principal. 

Sec. 16. The payment of $300 or less in money, credit, goods, or things in 
uction as a consideration for any sale, assignment, or order for the payment of 
wages, salary, commission, or other compensation for services, whether carned 
or to be earned, shall be deemed to be a loan secured by such assignment; and 
the amcunt by which such assigned compensation exceeds such payment shall 
be deemed interest upon such loan from the date of such payment to the dute 
such compensation is payable, Such loan and such assignment shall be gov- 
erned by and subject to the provisions of this act. 

Sec, 17. No assignment of ог ordét for the payment of any salary, wages, 
commission, or ether compensation for services, earns! or to be earned, given 
to secure any such loan shall be valid vases the amount of such loan is paid 
to the borrower simultaneously with this execution; nor shall any such assign- 
ment or order, or any chattel mortgage or other lien on property exempted from 
distraint, attachment, levy, and sale by the provisions of section 1105 of the 
Code of Law for the District of Columbia be valid unless it be in writing signed 
in person by the borrower; nor, if the borrower is married, unless it be signed 
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in person by both husband and wife: Provided, That written assent of a spouse 
shall not be required when husband and wife have been living separate and 
apart for a period of at least five months prior to such assignment, order, 
, or lien. 
Subject to the provisions of section 20 of this act, undér any such assignment 
or order for the payment of future salary, wages, commissions, or other compen- 
sation for services, given as security for a loan made under this act, a sum 
equal to 10 per centum of the borrower's salary, wages, commission, or other 
compensation for services shall be collectible from the employer of the borrower 
by the licensee at the time of each payment of salary, es, commissions, or 
other compensation for services from the time that a copy of such assignment 
verified by the oath of the licensee or his agent, together with a similarly veri- 

' fled sta nent of the amount unpaid upon such a lcan, is served upon the 
emplo; 

Sec. 18. person, firm, voluntary association, joint-stock company, incor- 
porated восїеѓу, or corporation, except as authorized by this act, shall directly 
or indirectly charge, contract for, or receive any interest or consideration 
greater than is permitted to be charged by other than licensees under this act 
upon the loan, use, or forbearance of money, goods, or things in action, or upon 
the loan, use, or sale of credit, of the amount or value of $300 or less. 

The foregoing prohibition shall apply to any such person, firm, voluntary 
association, joint 'k company, incorporated society, or corporation who as 
security for any süch loan, use, or forbearance of money, goods, dr things in 
action, or for any such loun, use, or sale of credit, makes a pretended purchase 
of property from any person and permits the owner or pledgor to retain the 
possession thereof, or who by any device or pretense of charging for his services 
i otherwise seeks to obtain a. greater compensation than is authorized by 
th's act. 

No loan for which a greater rate of interest or charge than is allowed by 
this act has been contracted for or received, wherever made, shall be enforced 
in the District of Columbia, and every person in anywise participating therein 
in the District of Columbia shall be subject to the provisions of this act. 

SEc. 19. Any person, firm, voluntary association, joint-stock company, incor- 
porated society. or corporation and the several officers and employees thereof 
who shall violate any of the provisions of sections 1, 8, 12, 13, or 18 of this act 
shall, upon convietion thereof, be punished by a fine of not more than $500 or 
by imprisonment of not more than six months, or by both such fine and im- 
prisonment in the discretion of the court. 

Sec. 20. This act shail not apply to national banks, licensed bankers, trust 
companies, savings banks, building and Toan associations, or real-estate brokers, 
as defined in the act of Congress of July 1, 1902 (Thirty-second Statutes at 
Large, page 61), as amended by the act of April 26, 1922 (Forty-second Statutes 
at Large, page 500). 

The provisions of sections 16 and 17 of this act shall apply to all loans 
made in conformity herewith, notwithstanding the provisions of sections 433, 
1106, and 1107 of the Code of Law for the District of Columbia, which sec- 
tions are hereby modifled to the extent that they would otherwise confl'ct 
with the provisions of sections 16 and 17 of this act. 

Nothing contained in this act shall be construed to authorize or validate the 
assignment of claims against the United States or of the salaries of public 
officers or employees of the United States Government or of the District of 
Columbia. (10 

Sec. 21. The enforcement of this act shall be intrusted to the Commissioners 
of the District of Columbia, and they are hereby authorized and empowered 
to appoint such person as they .deem proper to act as licensing official here- 
under. 

Sec. 22. The act approved February 4. 1913, to regulate the business of loan- 
ing mone, (Thirty-seventh Statutes at Large. page 657), and all other acts or 


parts of a inconsistent with the provisions of this act, are hereby repealed. 
Sec. 23. is act shall take effect at the expiration of days after its 
passage. | Š 


Do you desire to be heard, Judge Gilbert, at this time? 
Mr~LamĮmrerT. Mr, Chairman, this is a matter that is a good deal 
controversial. We just passed through a very exciting experience 
in Wisconsin in reference to the ана ES In order that the record 


here which may or may not n 
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fer bo straight, I want the witnesses sworn before their testimony 
is taken. 

Mr. MoLzop. You make that in the form of a motion? 

Mr. Lampert. I make that request. 

Mr. McLeop. Is there any objection to the request of the gentle- 
man from Wisconsin, Mr. Lampert? 

Mr. Bowman. It is rather unusual, Mr. Chairman. 

Mr. Rem. It is very unusual, but then it is an unusual subject. 

Mr. McLeop. Is there objection ? 

Mr. Ren. ‘There is no objection. 

Mr. Bowman. I can not possibly see any objection to the matter. 

Mr. MoLxop. If there is no objection, it will be so ordered. 

Mr. Lawrznr. I want to say I did not have reference to my 
friend, the gentleman from Kentucky, when I made this motion; 
but I want everybody treated alike. 


TESTIMONY OF RALPH GILBERT, FORMER MEMBER OF CONGRESS 
FROM THE STATE OF KENTUCKY 


(The witness was duly sworn by the chairman.) 

Mr. бпвевт. Mr. Chairman and gentlemen of the committee, the 
question of loans is a matter about which there is much interest and 
a matter to which I have given a great deal of study. You all recall 
that I was a member of the subcommittee to investigate the financial 
affairs and other affairs in the District of Columbia, and I was 
especially assigned to the financial end of it. I investigated some 
loan companies here, banks and other things, apartment house situa- 
tions, and affairs of that kind, and came in connection with the loan 
situation. About that time the gane madj an investigation 
and reported about the same that I had) found, that the situation 
here was deplorable so far as loans were concerned; that is, loans 
to the poor. Before I ever knew there was a Russell Sage founda- 
tion, or any controversy between loan companies of any kind, I 
became convinced something should be done and introduced this 
bill. Now, as to how I came to introduce this bill, I then began to 
inquire of the character of legislatión that was desired in situations 
of this kind. My attention was called to the fact that the Russell 
Sage Foundation had been, for years, making a study of the subject. 
I got in touch with their bill and studied it and every paragraph of 
it, and introduced the bill, as I have just said, before I ever knew 
there was any controversy. 

Now, there has been in the States a great deal of controversy be- 
tween certain financial institutions who want a larger rate, who have 
a higher capital and who want to come into the States, and the 
unorganized, as a rule, small loan companies who have not the 
capital and who do the same character of business. However, so 
far as I am concerned, I feel it is entirely a digression to consider 
what took place in Kentucky, or what took place in Wisconsin in 
the campaigns of incriminations and recriminations that have taken 
place between these gentlemen. So far as I am concerned, I do not 
care who is for the bill, who is against the bill; what States have it 
and what States have not got it. There is a situation in the District 
gislation, and, if it does, is this 
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wise legislation. I have nothing to say about anybody. So far as 
my conscience dictates, I do not see why any one should feel that 
there should be anything against those who propose this bill. 

Mr. Rew. There is not any feeling of that kind before the com- 
mittee, is there? 

Mr. бпвевт. І have heard a good deal of it on the outside. 

Mr. Lampert. Well, Judge, now you know there is not anything 
of that kind with me. You know 4 there is one man who served in 
the House here that I think the world of, it is you. I am one of 
those few Republicans who hope to see you back again here, too, and 
I do not want you for one minute to think my opposition in this mat- 
ter is a personal opposition; I am opposed to this bill from the 
standpoint I believe it is wrong, and you are for it because you think 
it is right. Now, you have a right to your opinion and I have a 
right to mine. 

Mr. бивевт. I do not mean to intimate that the gentleman from 
Wisconsin intended any feeling of that kind. He and I served 
here side by side and the high regard he has expressed for me was 
entirely mutual. Some of the best work shack was done here I 
saw him do, and I never at any time questioned his motives, even 
when we were bitter afitagonists on the proposition before us. 

Mr. Rew. Now that the soft soap is by, what about the.bill? 

Mr. Сбпвевт: Well, to people who have not studied the subject like 
I have, there was some difficulty about the situation; but I feel it 
would be clarified upon an understanding df industrial loans. The 
very thought of 42 per cent frightens le away who have not 
studied the subject, and when I first honed pe o I said * Why, entirely 
too high," and it would be for a large amount, over a long length of 

'time. But these men and these borrowers have no banking prestige. 
There are only a small per cent, from 6 to 10 per cent, of the people 
who can p to a bank and get any money, even though it is perfect} 

secure. If it is a small amount, the 3 do not want to fool with it. 
They have to open an account on their books and there are other 
people they could loan money to who would influence or bring in 
other depositors, and they do not want to fool with the poor man. 

Credits are just like any other commodity; they have a price and 
you have to pay that price to get them, otherwise you do not get 
them. Some people have the idea that the poor man ought to borrow 
money on the same terms that the rich man does. Well, if we ever 
reach that stage, it would be delightful; but the result is they do 
not borrow it at-all. Now, the idea of regulating companies and 
requiring them to take out a license and put up a big bond to loan 

‚ money to the poor at 6 per cent is just foolish. If they were goin 
to borrow, or could borrow, or P jr to borrow a large amount o 
money for a long time, that would be a different thing. 

Now, let us see what 314 per cent a month amounts to. Sup- 
posing a man borrows an average amount, which would be some- 
where around $100; he wants it for 30 or 60 days. Well, if he only 
wants it for 30 days and he gets back $96.50 net, why anybody can 
readily see that opening the books and taking a dangerous loan, that 
that is prey proper. Now you down to the small amounts. 
Out in State of Oregon, they charge 10 per cent a month and, 


if you talk about 10 per cent a month, it would seem outrageous; ; 
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but that is on little bits of loans—$30 and under. Now, here is the 
system out there: A poor man wants $30; he borrows it for 90 days ; 
he pays it back in three monthly installments of $13.25 apiece. He 
has gotten his $30 and makes three payments of $13.25 apiece. That 
does not seem so bad; yet that is 10 per cent a month when you figure 
it out. What is the result? Where they do not have laws similar to 
this, why the officials can not examine the books, examine the char- 
acter of the people that are conducting it, and they pay as high 
as 20 per cent a month. While the Kentucky Legislature was whit- 
tling its time away in politics, they ought to have been passing this 
bill, because immediately upon their adjournment the courts in 
Ohio indicted quite a number of them for loaning money at 20 per 
cent a month. ч. the District here they loan for enormous amounts. . 
Mr. Rew, Indicted whom, Judge—the Kentucky Legislature? 
Mr. Gupert. No. The Kentucky Legislature could not borrow 
any money. t : : 
Mr. Rew. That is what you said—after they adjourned they in- 
icted them. : 
o Gunxnr. If I said that I was mistaken. 
Mr. Rep. Well, you have so many indictments down there; I did 
not think there was anything new about an indietment down there. 
Mr. Опвевт. I just happened to pick this out of the paper: 
of the small loans act were issued yesterday, 
Се eee with collecting 240 per cent yearly 
interest on loans. : 4 
And here are the names, if it would be enlightening for апу риг- 
pose; they are in the article. 
Mr. Rew. In what State was that? | e s 
Mr. Опвевт. They were Kentuckians operating over іп Cincin- 
nati, it seems. The average bank, which is supposed to ome 6 per 
cent, very seldom ever charges 6 per cent. Times get tight and money 
is worth more than 6 per cent. They all have an arrangement by 
which you will borrow some money and leave half of it on deposit, 
and the average man leaves a large part of it on deposit. The average 
bank loans the same money six and eight times, and it is not their 
money to begin with; yet — charge 6 per cent. You go into a bank 
and borrow some money. They do not hand you that mon@y over 
the counter, as a rule; they just give you credit for that money and 
they keeg the money, and, while you are paying 6 per cent, they loan 
it over“again and it will go through the same way. Maybe if I take 
the money out, I will meet my friend Will here and pay him what I 
owe him, and he takes the money. right straight back to the bank, 
and it has not been out of there over 10 minutes. Yet there are four 
or five of us paying 6 per cent on the same money. er 
Mr. Rem. I wondered how you were getting the good publicity 
you have been getting here. "y 
Mr. Опвевт. They are not only earning interest on the same 
money, but the money may be your money which you have taken 
there and deposited. So this question of credits is very interesting. 
I am hardly capable of going into it at any great length; I only want 
to make this introductory statement. We.have with us one of the 
Russell Sage Foundation men.. I have always thought it was more 
or less of an honor to be connected with the efeller Foundation, 
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the Russell Foundation, or any other of those other foundations 
that are spending millions of dollars; whether wisely or unwisely, 
they are spending it for the benefit of humanity in the best way they 
know how. One of those gentlemen is present and knows more about 
this situation than I will ever know, Mr. Leon Henderson, and I wish 
you would now руш» him to take up und explain the bill fully. 

Mr. Кер. Did you ever make a report when you were on that 
special committee of the District of Columbia as to the conditions 
here that warrant any legislation of this character? 

Mr, бивевт. No. That report was just filed, as I gather from the 

арегѕ, a week or two ago. We made a very voluminous report. 

t was the Gibson subcommittee. 

Mr. Rem. Did I sign it? І do not remember myself. 

Mr. бпвект. І do not remember, but this committee reported on 
this very bill. 

Mr. . That is what I want to know. Is that in existence! 

Mr. Giurerr. When I introduced this bill, I had a hearing and this 
committee reported this bill favorably, just as it is. 

Mr. Re. The same bill, just as it isl 

Mr. Опвевт. The same bill just as it is, word for word. The 
report is here and I did testify and I wrote the report and we would 
not do anything. 

Mr. Bowman. I see. a number of Members of Congress here; per- 
82 they are busy. I wonder if it would be opportune for fort 
to be heard now and permit them to go, and then to hear Mr. Hen- 
derson later, if that would be satisfactory. 

Mr. Опвевт. I see Congressman Chindblom here. 

Mr. Rew. He has plenty of time; he has been elected by a great 
majority and he has piat of time now. 

Mr. МсІ ғор. Would you desire to be heard here at this time? 

Mr. Снтхрвгом. Yes. 

Mr. Опвевт. I had a lot of Members of Congress who are fa- 
miliar with the work on this bill, who are great financiers. "There 
is Mr. McFadden, the chairman of the Bankirig and Currency Com- 
mittee of the House. He is for this bill, I understand, and «was to 
pave Lc ai Pat it. 

Mr. Tou refer to him as being chairman of that committee. 
Does that make him a financier? үш 

Mr. Girsrmr. Well, it should. He should have been selected by 
reason of his peculiar fitness in these matters. And there are many 
other Members of Congress familiar with the old situation, but Mr. 
Chindblom is the only one I see present. 

Mr. Rem. Chindblom never had to borrow any money; he would 
not know. 

Mr. бпвевт. Suppose you take Mr. Chindblom first and then hear 
Mr. Nolan. 


TESTIMONY OF HON. CARL В. CHINDBLOM, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


(e witness was duly sworn by the chairman.) 

‚ Сніховіом. Mr. Chairman and gentlemen of the subcommit- 
tee, I am not here to discuss in cg За the provisions of the bill. 
I am interested in this legislation because I know the value of it in a 
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large city. I might say that I think perhaps the legislation more 
especially relates to conditions in large communities, such as the 
city of Washington, D. C., and other places where there are lar 
numbers of people who frequently have to make small loans. e 
have this law in Illinois and it has operated admirably. I am in 
favor of this legislation. I think, during the hearings, you may 
hear something from one of my distinguished constituents, who 1s 
here, Senator James J. Barbour, a member of the State senate. In 
fact, he is almost the dean of the senate in Illinois and he is very 
familiar with this legislation. 
That is about all I wanted to say. 


Mr. Нола. Mr. Chindblom, this bill carries an authorization of. 


42 per cent interest rate. Are you in favor of 42 per cent interest 
on small loans? ; 

Mr. Оніхрвіом. You can not get the people to make loans without 
security upon the hazards and uncertainties of payment and all the 
risks that are connected with this kind of business, in my opinion, 
at a less rate of interest. y 

Mr. Hull. If several other cities or several States have provided 
a lower rate and certain companies are now operating in those States 
only charging 215 per cent a month, instead of 8%, would you still 
be in favor of the higher rate? 

Mr Сніхрвгом. As I understand the bill, it does not compel 
them to charge 31% per cent; it permits it and prohibits any higher 
rate. 

Mr. Hutz. Would you be in favor of adopting the higher rate, 


when companies are operating under iaws of some States com- 


pelling a lower rate, and they are continuing to do business at the 


lower rate? 

Mr. Снїхрвгюм. My experience in Chicago, I will say, is that a 
iower rate than that provided here will not provide the relief these 
borrowers must have. 

Mr. Hurr. Is it not a fact there is a corporation in your State 
which is loaning at 215 per cent, and not only in your State but 
in some others? | 

Mr. Си:хрвгом. There might be and, as I understand, they loan 
principally upon the security of household goods. Where they can 
get security; where it is possible to get any kind of security upon 
personal property or upon securities and, of course, upon real estate, 
there is no use of discussing a rate of 215 per cent, even, because 
that would not be necessary. Where you can get security, where 
you have something upon which you can fall back to compel pay- 
ment, it is not necessary; but in cases where there is absolutely no 
security, where men have nothing but their weekly income and they 
reach the point, for instance on account of illness or on account of 
some catastrophe or disaster, where they must have money imme- 
diately, I do not think you can induce capital to loan money upon 
a much less rate than 3½ per cent, because they have to protect 
themselves aga'nst their losses. 

Mr. Ном, Have vou studied this bill? 

Mr. Сніхрвіом. Well, of course, Т have read it. 

Mr. Нал. Do you realize this bill also provides they may take 
security and still have authority to charge 315 per cent! 
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Mr. Сніхрвіом. Well, they may take security and, if they do 
take security, they will have competition with other people who 
make loans at a less rate. 

Mr. Horr. Do you favor 314 per cent? 

Mr. Сніхрвом. As a limitation. 

Mr. Нола, Even though other States have fixed lower rates and 
they continue to operate at the lower rates? 

Mr. Curnpsiom. Well, Í have stated my opinion; I am not going 
to enter into an argument with you: ; 

Mr. Hurt I want to know your opinion. 

Mr. Сніхрвіом. I have stated my opinion, that I think a 3% per 
cent rate is about what is necessary in order to permit people in 
these extraordinary situations to get the relief they must have. 

Mr. Hul. Have you fixed on that rate from any experience of 
your own in connection with this business or on propaganda of cer- 
tain societies sceking to promote this kind of legislation? 

Mr. Сніхоріом. Well, sir, I practiced law in Chicago for 30 
years, and I know the conditions that existed there before we had 
this law. I know how the people were gouged who had to get, occa- 
sionally, small loans} I know just exactly what happened. I rep- 
resented some people who had been unconscionably gouged by loan 
sharks, and Wam thoroughly convinced that a law of this kind is 
not only greatly beneficial but absolutely necessary in a large com- 
munity where people of this kind must secure assistance in the way 
of small loans—temporary loans. 

Mr. Hur. You feel there is only one way of stopping gouging, 
and that is to authorize these high rates of interest? 

Mr. Сніхрвіом. Well, I do not know of any other way to pro- 
vide a method by which people in this class can get money, except 
by permitting those who are willing to make the loans to make an 
earning which will make them practicable, make them whole, be- 
cause they have great losses; a man disappears, he is gone; they 
have to charge up these losses against the earnings which they are 
able to obtain. 

Mr. Horx. Do you know what those losses average in your State? 

Mr. Сніхрвіом. Oh, no; I did not come here prepared for that. 
I think you will get those facts. 

Mr. Нол. Would you believe the statement m out, by a corpora- 
tion of your State, selling stock for this kind of proposition, that the 
losses will run less than 1 per cent? 

Mr. Сніхрвіом. I have not seen such a statement. 

Mr. Hutz. Would you believe it if you saw it? 

Mr. Синтхрвгом. Well, I would like to know the source of the 
statement, or to know the author of the statement. 

Mr. Нол. Would you place any credence in any corporation in 
your State which was рор цай the sale of its stock by mak- 
ing the statement that the losses on these loans were less than 1 
per cent! : : 

Mr. Сигхрвгом M am not going to underwrite the opinion of 


' anyone whose connections, whose operations, I do not know anything 


about. | ; 

Mr. Нол, Have you known of such a corporation? 

Mr. Снімрвіом. I do not know anything about such а corpora- 
tion. If they are using that argument for the sale of stock, that 
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© would be ünother reason why I would want to be more thoroughly 


convinced. ү 
I thank the committee. 


TESTIMONY OF HON. WILLIAM I. NOLAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MINNESOTA 


(The witness was duly sworn by the chairman.) : 

Mr. Noran. Mr. Chairman and members of the committee, I have 
been interested in this small-loan legislation, first, as a member of 
the Minnesota Legislature, where we have had this matter before us 
on several occasions, although the Legislature of Minnesota has 
failed to enact the law. On two occasions, as a member of the house 
in Minnesota, we passed the bill in the hous and it was defeated in 
the senate, and the last session of the legislature, although a com- 
mittee appointed by the house had made a study of this law and 
made its investigations in the various States where it was under 
operation and reported favorably upon the law and recommended 
its passage, no strenuous effort was made to do anything with it. 

In our State we have some large cities where the conditions, Í 
assume, are the same as you will find in any large cities in this re- 
spect; that is, the people who are unable to furnish security. who 
must have money for immediate needs, or for any other purpose, 
have only one source of borrowing, and that is through the so-called 
loan shark. We have in the city of Minneapolis, where I reside— 
probably if you will pick up any of our newspapers, you will see 
advertised anywhere from 20 to 25 of these so-called loan companies 
who offer to make loans, unsecured loans, and who charge, as a rule, 
anywhere from 10 per cent a month, and in some instances it has been 
disclosed they have charged as high as 200 per cent a year, for these 
small loans made to peor who have no means of obtaining money 
in any other way. They are unregulated and, although from time 
to time an effort has been máde to prevent this kind of business, it 
seems still to go on. A year or two ago one of the newspapers of 
our State took the matter up. "There was a great deal of agitation; 
a number of lawyers in the city of Minneapolis offered their services 
to fight these cases of usury. It went on for a short time and then, 
as things of that kind do, it subsided and the loan shark is still in 
business, still exacting his high rate of interest and these unfortunate 
people have to pay. е 

I became interested in this legislation because several efforts had 
been made in our State to regulate or control this loan business. The 
Russell Sage Foundation has made a study and made its report and 
recommended this bill, which seems to me to be about the only kind 
of legislation that can be enacted that will make it possible for men 
who are willing to take the risks of this kind of business to operate. 
controlled and regulated by the State. And although the rate of 
interest, perhaps, seems very high; still, at the same time, for the 
class of loans that are made, the people who are getting that service, 
under the present facilities for getting loans of this kind, are paying 
three or four or five times as high interest and have no protection, so 
far as the regulation of the business itself is concerned. And I am 
satisfied, from what 9 I have made, from what knowledge 
I have of the operation of this law in other States, and from what I 
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understand to be the conditions here in Washington at the present 
time, that рено of this kind is beneficial to the man who must 
make a small loan; that it regulates that business, although the rate 
of interest is high, and on the question asked by my friend, Mr. Hull, 
as to the rate of interest charged by some States, it is necessary, it 
seems to me, to establish a rate under which the business can be con- 
ducted and competition within the business itself, if it can be found 
it can be safely conducted at a lower rate of interest, will in itself 
reduce the rate of interest. >. 

I do not think I have anything further to say on the-subject. 

Mr. Нои, Are you familiar with the rates charged by different 
States? 

Mr. Noran. Fairly so; yes. 

Mr. Hurt Are you acquainted with the rates charged—do yon 
know of the ràte charged in New Jersey? 

Mr. Noran. understand that is 215 per cent, is it, or 2 per cent? I 
could not tell you right off the handi the charge in any of these 
States, because I have not the figures here. 

Mr. Hurt. Would you recommend the p f this bill authoriz- 
ing them to charge 42 per cent in the Distr Columbia, where 
conditions are more favorable than in most industrial centers? Do 
you know that. New Jersey has reduced the rate from 36 per cent to 
18 per cent, by law? 

Mr. Noran. Well, that, I assime—I can not say right off I know 
they have done that; but, as I said before, you must fix a rate of in- 
terest under which the business can be operated. This has been de- 
termined as'a rate of interest where the business can be operated and, 
in most cases, it requires this rate of interest. Where it is possible to 
reduce the rate of interest, éxperience in the business will demonstrate 
that fact and competition within the business itself will automatically 
bring down the rate, if the business can be conducted at a lower rate. 

Mr. Hutz. Do you know of any State outside of Illinois where they 
have reduced the rate by competition alone? 

Mr. Noran. Г know that is true in Illinois. I think the rate has 
been reduced there because of competition. I have not made a close 
study of the operation of the law in all these States, nor do I know 
anything about the business itself, as to whether it can or can not 
operate at a lower rate of interest. I am willing te accept this rate 
oF interest as one determined by those who have made an investiga- 
tion and who feel this is the only safe rate of interest under which to 
legalize this kind of business. 

Mr. Hutz. And if the State of West Virginia has reduced her rate 


to 24 per cent, even a State like West Virginia, would you still recom- 


mend this committee go ahead and report the bill out? 

Mr. Noran. I would advocate it; because, as I said before, if the 
operation of the law demonstrates the business can be carried on suc- 
cessfully at a lower rate of interest, why the lower rate of interest 
will eventually come about. 


TESTIMONY OF HON. CHARLES L. UNDERHILL, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


(The witness was duly sworn by the chairman.) 
Mr. О хроквипл.. Mr. Chairman, I 0 here voluntarily this 
morning, due to my interest in this legislation. The older members 
> Ф 
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of the committee will remember that I took a very decided stand in 
behalf of this legislation previously in the committee, largely because 
of the experience І had іп my own State, as I was a member of the 
legislature which passed this law in 1916—practically this same 

w. Conditions in Massachusetts had become intolerable, as they 
are in the District. 'The loan shark had a grip upon the throats 
of the people who needed temporary assistance of a financial char- 
acter and he had no mercy in him. The-legislature took it up and, 
although there was a great deal of opposition at the time, principally 
to the rate, the prophecies made by the opponents of the proposed 
legislation really have riot come to pass. All of the evils which they 
anticipated that would come from the enactment of such legislation 
have proved to be mere vapors, and the benefits which have come 
from it have been great—to such a degree that it has driven the 
loan shark out of Massachusetts, And I know of no other State, 
possibly with the exception of New York, where they did such a 
tremendous business, at such an unconscionable profit, as they did 
in Massachusetts. 

There has been no criticism of the law; there have been several 
attempts to increase the rate from 3 to 315 per cent, which I believe 
is the uniform law, so called; but, up to the present time, so far as I 
am informed or know anything about it, that rate has not been in- 
creased beyond 3 per cent. When you say **3 per cent,” it does not, 
sound big; but when you say “36 per cent," it sounds tremendous. 
But when you realize these loans are only for a short period and also 
realize the fact that in many instances they are imperative and must 
be made at any cost, almost, vou can see the necessity of this 1 
tion for protecting those who are unfortunate enough to be obliged 
to seek financial help. 

Т сап not add . probably, to what you have already heard. 
The Russell Sage Foundation has no financial interest, no ulterior 
motive. They have made an exhaustive study of the situation. 
Their recommendations have beeri accepted by many States through- 
out the United States. I have opposed for the past 10 years the 
establishment of a legalized loan business—that is, a pawn broker's 
business in the city of Washington. I hope the time will never come 
when the three gilt balls will be seen down on Pennsylvania Avenue, 
or elsewhere in the District. I do have, however, a sympathy for 
those who are temporarily without funds and are obliged, by illness 
or other reasons, to seek temporary relief, and I think this commit- 
tee and Congress could do nothing of a more constructive character 
than to provide some medium through which they could obtain 
loans es proper supervision. 

Mr. Hvrr. Mr. Underhill, do you consider the conditions in the 


District of Columbia such that the rate here should be 6 per cent 


higher than it is in Massachusetts? : 

Mr. UwpznHiLL. Six per cent higher? 

Mr. How. Yes—42 per cent instead of 36 per cent? 

Mr. UxpEnniLL. Well 315 per cent is the ruling rate, practically, 
in all other States; but Massachusetts was the first State—— 

Mr. Bowman. Three and a half per cent is not the established 
rate; 314 per cent is the maximum rate. 

Mr. UxprnmiLL. Well, the maximum rate. Usually the maximum 


is the rate accepted. Let us not try to camouflage the issue. 


E . 
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Mr. Нои, Mr. Underhill, I understand Massachusetts has а maxi. 
mum rate of 36 per cent, or 3 per cent a month; is that true? 
Mr. Омревнпа,, Unless it has been changed recently. 


in the District of Columbia than it is in Massachusetts? 

Mr. Омревнил, Only, perhaps, that conditions have chan 
since 1916 materially. I think they have; I think we are paying 
higher rates of interest everywhere. ~ d 


Mr. Huu. And is there any reason why the rate modd be higher 


. How. But your legislature has not taken that condition into 
consideration by raising the rates in Massachusetts, has it? 

Mr. Омревнил,. It has not; unless, as I say, it has recently; but 

I think the half of 1 per cent per month makes little or no did oe 

in the ultimate result to be obtained from this bill. Of course we 

have in operation in Massachusetts the Morris plan; we also have 

several other cooperative plans which have worked out splendidly 


and I wish the organizations here in the District would get together, 


the private organizations, and evolve some such plan for their 
employees as we have, in many of our great manufacturing, indus- 
trial, and mercantile establishments. This is a solution which would 
be helpful and I think ibly, if such a law as this were enacted, it 
would be an incentive, it might be an incentive for mercantile estab- 
lishments here in Washington—we have not many of the industrial 
class with a large number of employees—such firms, we will sa 
as Woodward & Lothrop, anne. POR T Co., and some o 
the others, which might very may adopt something of a coopera- 
tive nature along the lines of the Morris plan. The Morris plan is 
used quite universally in New York and it certainly is a mighty 
good thing, and the losses from those plans are infinitesimal—are 
so small as to be negligible. But you need something to start this 
ball rolling and I think if you will give the authority in the District 
to do it, as I said before, it would be an invitation and an incentive 
for them to take up other methods. I thank you, sir. | 


TESTIMONY OF LEON HENDERSON, DIRECTOR, DEPARTMENT OF 
REMEDIAL LOANS, RUSSELL SAGE FOUNDATION 


(The witness was duly sworn by the chairman.) 

Mr. Henperson. My name is Leon Henderson; I represent the 
department of remedial loans of the Russell Sage Foundation. I 
am director of the department. If there are any questions on any 
item as to the Sage Foundation, I would weleome them at this time. 

Mr. Lampert. By whom did you say you were employed? 

Mr. Нехревѕох. I am a full-time director of the department of 
remedial loans of the Russell Sage Foundation of/New York City. 

Mr. Lampert. What is the department of remedial loans? I 
wish you would explain for the benefit of the committee who the 
are, where they are located, who the officers of e concern аге. 
want a little information on that. | 

Mr. Henperson. It is not a concern. The Russell Sage Founda- 
tion is an endowed foundation created by Mrs. Russell Sage, char- 
tered in the State of New York, for the improvement of social and 
living conditions. It has been at work for some 20 years in the 
field of social work. As you probably know, there are other founda- 
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tions, some of which have confined their efforts toward the improve- 
ment of health conditions, some in educationy but Mrs. Sage felt 
there was need in this country for a research foundation which 
would be getting at the causes of poverty and their elimination, and 
which would be providing reasonable answers to the social prob- 
lems.’ Along that line, the Sage Foundation has conducted surveys 
as, for example, the Pittsburgh стр the Springfield survey— 
whole town surveys as to all items affecting the common run of 
ple. It has р studies of various methods of handling ru 
Lc utes; it has dome considerable work in the improvement of the 
technique in administering charitable funds; it has done consider- 
able work in organized recreation. It financed, for New York City 
the most stupendous study that I believe has been made of regional 
nar op he Sage Foundation financed the early stages of 
regional planning, city plannings—the proper layout of cities. It 
has a multitude of activities. The department of remedial loans 
has been in existence almost during the entire life of the Russell 
Sage Foundation. 
hen we began to get at the causes of disputes in families, we 
found the enormous rates of interest which were being charged to 
poor people in their trying circumstances was to a large extent re- 
sponsible for what you might call family case work. The reason 
why hundreds and hundreds of families got into a financial condition 
where they must appeal to charity for aid was because of the enor- 
mouse rates of interest being charged by usurers who fed upon them 
like leeches. 

We began the study of the elimination of that particular item 
which affected so many: people and still affects them. In the begin- 
ning we helped to enlist philanthrophic and semiphilanthropie 
capital in the making of these small loans, and there are throughout 
the country 35 semiphilanthropie institutions which make loans al- 
most at cost. The rates which these remedial companies charge for 
chattle and wage-assignment loans varies from about 2 per cent to 
2% per cent. In other words, institutions organized not for profit 
but for good have found that the cost of making chattel loans and 
wage-assignment loans to workers necessitates a charge of from 2 
to 2% per cent per month. That assumes that capital comes in with- 
out cost in raising; that assumes that the well-directed management 


will be cost free; that assumes that it will have the cooperation of all: 


the city's welfare institutions. 

Another item to which we addressed our attegtion was the subject 
of cooperative credit, and we provided for New York what is known 
as the credits union law, and we have participated in the credits- 
union work for a numberof years. In fact, we have, you might say, 
given a grant each year toward the encouragement of cooperative 
credit institutions which would make loans to members of some group 
on their own members’ indorsement, very much the same as d oes 
and loan associations loan. Ы i 

Mr. Rew. You mean y thas you supplied the money to them? 

Mr. Henperson. No. We supplied the money for the organization 


of them, for the dissemination of information telling them what the 
law was, and helping. Just take this case recently of a laundry in 
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New York which had a number of employees: They came to us and 
said, * want to organize under this credits union act.“ We spent 
an immense amount of time, my assistant, with them, drilling their 
board of directors, drilling the man who is going to be manager, 
drilling the committees who are going to pass on loans, helping them 
fill out the certificate, and when they get going helping them to 
"D good forms and good business. ау we are—— 

Mr. Кер. Before you get into Germany, do you supply them with 
any money, directly or indirectly? 

Ir. Henperson. No, sir; none at all. 

Mr. Rem. Are you the means of their getting any money? 

Mr. Henperson. No, sir. 

Mr. Кер. In no way, shape, or manner? 

Mr. Henperson. No, sir. They are cooperative, just like building 
and loan associations. 

Mr. Rem. I am talking about the Russell Sage Foundation, or 
"- of its officers. А 

Mr. Нехревѕом. No, sir; absolutely none. 

Mr. Rew. Are they in any way the vehicle which creates a fund 
which could be loaned? Ё 

Mr. Henverson. Absolutely попе, ~ 

Mr. Rew. All you do, then, is to supply the plan, time, and 
trouble ? 

Mr. Henperson. And the research, you might say. We prepared 
five bills which were passed this year in New York on this credits- 


union work; that is, we supplied the research and technique similar 


to the research investigation that is back of this bill here. 

Mr. Hul. What rate of interest does the credits union charge, 
Mr. Henderson? : 

Mr. Henperson. The credits-union rate will vary from 1 per cent 
to 1% per cent a month. The credits union is not limited in the 
amount of loan it can make; it can make rather large loans. The 
working and administering of loans is done free by officers, just like 
a building loan, and it is done on indorsed note aper; that is, the 
shares of two other members are pledged for the loan. 

Mr. Hurt. What losses have the credits unions had, as an average? 

Mr. Нехреввом, There is no organized information on the credits 
unions. In New York State, it runs upwards, I would say, of a half 
to 1 per cent. The credits union is one of the biggest mechanisms 
for paking loans that is available. The credits union is only avail- 
able in close interorganizations where they will work together, 
mainly in groups of workers, you might say, like the post office. 

Mr. Нои, Do des pay a fair rate of dividends? 

Mr. Henverson. Yes; just like building and loan associations do. 
That is one of the finest things. As I say, I investigated that form 
of lending. I have pointed out to you two things we investigated 
‚ Some 14 or 15 years ago. We found that neither philanthropy nor 
cooperative credit in the form of credits unions could meet this 
tremendous problem, so we addressed ourselves to the task of regu- 
lation of commercial lending. When the Sage Foundation began its 
work there were no States in which the loan shark was not prevalent 
and was not almost in complete charge of small loans to workers. 
There were at that time no credits unions, no Morris plan, nor 
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personal-loan departments of banks, and only the pawubroker loan- 


ing on material wealth that had already been accumulated. à 

Mr. Hutt. Did your foundation at any time attempt, through its 
research, to frame laws to gent any of those abuses—before you 
arrived at this particular bill, did you try to stop gouging? 

Mr. Henperson. Yes, sir. : ; 

Mr. Нои, Did you go before legislatures and ask them to pass 
laws to stop the loan-shark evil? ў ; 

Mr. Нехревѕох. In New York, we interested the government in 
setting up an antiusury bureau in New YOrk City, with a competent 
attorney in charge to prosecute loan sharks, and there was a vigorous 
prosecution carried on, and that experience, that has been repeated 


all over this country, of the vigorous prosecution of loan sharks, did 


not supply one dollar of capital to somebody who had to have money 
in an emergency. That is the gist of the whole thing. There are 
85 per cent of the ople in our country who come to the time when 
no prosecution of loan sharks will give them a single dollar to meet 
their bills; and they are going to meet those bills. The American 
family has in it something which keeps it going, and they will under- 
take to run their own affairs. If the money is not available from 
{һе bank, if they do not happen to have saved any and can not get 
it in any other way, they go to a loan shark, and there is no State 
in this country, bar none, if it does not have a regulation similar to 
this, in which the loan-shark conditions are not horrible, and in 
which 20 per cent per month is not being charged for small loans— 
none—no State in this country which does not have this regulation 
whieh is before you to-day but what has loan-shark conditions. 

Mr. Rew. Does that apply to Wisconsin? > ie | \ 

Mr. Henperson. Wisconsin has this law. I might indicate in this 
connection, Mr. Reid, that before this law came into effect I person- 
ally participated with the district attorney in Milwaukee in prose- 
cuting salary buyers who were charging 20 per cent a month to thou- 


. "sands of employees in that city. Those same employees are tow get- 


ting loans at 314 per cent—probably one-seventh of the interest and 
"paa much better conditions. я ey 
Mr. LawrEnT. Were you present during the late unpleasantness in 
the Wisconsin Legislature? А ^ : 

Mr. Henperson. During the late unpleasantness in the Wisconsin 
Legislature I was sojourning in California and having a very'good 
time. I might say I did not take any part in politics there. 

Mr. Hull. May I ask another question as to thé activities of the 
foundation ? 

Mr. Henperson. Yes, sir. : 

Mr. Hui. On what other laws in relation to this or any other sub- 
ject have you gone before the legislatures of the various States and 
take the same intensive activity that your foundation is taking in 
the propaganda in favor of this law? In any of your activities have 
you gone to the legislatures or to Congress and ME the epactment of 
bills carrying out the ideas of your foundatior or is this the only 
law which you have gone outside of your own State, New: York, to 
advocate? ў 

Mr. Henperson. I think we went to Colorado, for instance, and 


made a study of the Colorado Fuel & Iron method of handling wage 
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disputes, which I think resulted in some good. We went to Pitts- 
bur, 


т. Нот. Did you or any other representative of your founda- 
tion go to Colorado, after you had made that inyestigation, and stay 
there before the legislature for weeks urging the enactment of that 
law to cure those conditions? 

Mr. Henverson. I am sure they did. 

Mr. Huw. Can you mention any other determined effort which 
you carried on—— 

Mr. Henverson. The child-welfare legislation. 

Mr. Hutz. Where the foundation has gone to the legislature and 
repeatedly, over any term of years, insisted upon the particular law 
which ou insist upon here? 

Mr. Henverson. I may say we do not insist. . The Sage Founda- 
tion tenders its research, because it is a difficult thing; but we have 
done it in the child-welfare legislation and in welfare legislation of 
all kinds we have assisted*in the passage of the legislation. There 
was at one time, assisting this board in the District of Columbia on 
child-welfare legislation, a director of the Russell Sage Foundation. 

Mr. Нои, Can you mention any other activity, outside of the 
small-loan bill and child-welfare legislation, which you have been 
interested in going before the legislature? ? | | 

Mr. Henverson. Recreation, public parks, playgrounds. 

Mr. Ноил, Before how many legislatures have you gone in behalf 
of those? à 

Mr. HrNprmsoN. I am not responsible for that department; I 
do not know. I will answer for anything in connection with my de- 
partment. We have pot in:isted-on our regulation, but this much is 
true, Congressman Hull, that there is a well-organized, vicious, 
` eriminal combine, one branch of which has its headquarters in 


Milwaukee at the present time and always has had, which is actively 


campaigning to prevent the passage of this legislation. "This is the, 
only part of the work in Which the Sage Foundation has engaged in 
which there has been a large criminal group actively opposing proper - 
regulation and, when there has been in any State an organized inter- 
est in borrowers which would ask our assistance to that extent, we 
have attempted to give it, and I hope we always will. 

Mr. Hutt. Your inference, then, is that anybody who opposes this 
bill is allied with some illegal organization that charges 40 per cent? 
Mr. Henverson. No; absolutely not. еа * 
Mr. Hur. I wish to say I do not know of any such organization 
and I do not think Mr. Lampert does, and we are not here as rep- 

resentatives of any such Milwaukee organization—— 
Mr. Heyperson. No; I do not mean to say anything of that kind. 
Mr. Hutz. And do not know anything about it. What I am try- 
ing to find out about this bill is—is it a scheme, or a plan? 
г. Henperson. І can not tell you on that particular item. If 


4 


there was any inference anybody on this committee, or any persons ` 


ден, was connected with that, I would certainly want to clear 
at up. Я 
_ Mr. ‚н He thought you might be unwittingly carrying out their 


ideas. 
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Mr. Немревѕом. I want to explain to you why the Sage Founda- 
tion has been more than active on this particular type of нн, 
Loaning money at 20 per cent a month is a criminal act in many 
States. 

Mr. Нуш, In our State? 

Mr. Нехревѕом. In your State; yes. There are chain organiza- 
tions of criminals making those loans, getting their grips on the 
poor people and, when it becomes necessary to vigorously defend 
your legislation against them—and these instances are many—the 
Sage Foundation does become vigorous, and I hope it always will. 
I have only been with the Sage Foundation five years, but I think 
there is plenty of social legislation in this country that will go 
actively along by reason of the technique which can be supplied 
locally; but, in this particular field I am here seeking to explain, 
there is need for ail the more vigor and I am glad when I am 
able to supply it. I did not actively campaignjor stay for weeks 
in кон: I never made а public appearange in Wisconsin on- 
this bill. Pe оаа 

Mr. Кер. As I understand, Mr. Hull wanted to know if you have 
advocated before any legislature any other form of relief. 

Mr. Huw. That is, than the present text of the bill—314 per cent. 

Mr. Rew. Would you answer that? 

Mr. Henverson. Yes; we drafted the New Jersey bill. The first 
bill was 3 per cent and we helped to draft the Massachusetts bill 
for 3 per cent. " 

Mr. Бер. Those three, then. . 

Mr. Huu. I am trying to get at this one proposition on the part 
of your foundation; that is, your activity in the framing of laws 


to preven&these #Buses in any other manner than providing for 
3% per cent interest rate. 


Mr. Henverson. We provide remedial loan laws. These remedial 
loan societies—— і 
Mr. Hur. Pardon me just а minute. Maybe I do not make my- 


elf clear, but it is not the rate of interest I am so interested in; it 


is the activity of your foundation in framing legislation for stop- 
ping the abuses of 20 per cent a month, stopping the violation of 
the criminal laws of the States by usurers:- Ў 
Mr. Henperson. Oh, yes. 
Mr. Hux. Have you gone out on any broad plan to stop that? 
Mr. Henperson. Yes. . 
Mr. Нои, Except by offering a banking plan of 314 per cent a 
month, or something of that kind? à 
Mr. Henverson. Oh, yes. We participated, for instance, in sub- 
mitting some of the briefs, some of the legal knowledge in Kansas, 
which does not have this law, in two ways—to the attorn у general, 
o get quo warranto proceedings against incorporated loan sharks 
and in helping: to work up the case by which the supreme court 


| эк о loan sharks are nuisances and, as such, can be enjoined. 


Нои, That was a matter before the courts and not the 
legislature. 
Mr. Немреввом. You wanted to know before the legislature? 
Mr. Hout. I wanted to know, before the legislatures, what reme- 


dies you offered States through legislation! 


= 
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Mr. Henperson. Credits unions, remedial loan societies, semi- 
philanthropic institutions, and this form, They are the three forms. 
of legislation; one of them is semiphilanthropic, the other is mutual 
and cooperative, and the third is the regulation of the commercial 
lending. Now the commercial lending law takes its place regardless 
of whether you have a cooperative or semiphilanthropic, and our 
whole idea, plainly and simply expressed, is that it is so tinged with 
a public interest, the lending of money to 85 per cent of our people 
is so tinged with a public interest, that it ought to be brought within 

regular supervision and bonding. The borrower, in the circum- 
stances that he meets the loan sharks, des not meet them on equal 
terms. This law undertakes to supply Something of equality in the 
bargaining power; it undertakes to güarantee him certain rights 
which we believe are necessary, if he is to have a fair and equitable 
treatment in his lending. 

Mr. Нола. You do not regard this as a philanthropic measure, do 
you? 

1 Mr. НЕхрЕйвох. Absolutely not. This is the regulation of com- 
mercial lending. The only philanthropy in it is 20 years of work 
and I do not know how ud money spent in research which would. 
make this bill air-tight when there is any evasion pops up which 
might threaten the integrity of this particular law. We have spent 
more and more with our own people in studying more means of 
regulation and there is not any evasion right at the present time 
which can successfully withstand this law. We have done that: 
that is one philanthropy—this regulation of commercial lending and 
the lending in the United States, in some States is done, as I say, by 
a criminal group, a loan-shark group, charging a minimum of 15. 
per cent and often 40 per cent a month for the loans. 

Mr. Bowman. Mr. Henderson, will you pardon me for a moment! 

Mr. Henperson. Certainly. . 

Mr. Bowman. Mr. Chairman, it is almost 19 o'clock and there are 

a number of other witnesses to be heard. I move you, sir, that, when 
we adjourn, we adjourn to meet on Thursday at 10.30 o'clock for the 
continuation of this hearing. ; 

Mr. Rew. Why not to-morrow? 

Mr. Bowman. To-morrow is the regular day. 

Mr. Lampert, Mr. Chairman, I have not any objection to that. 
except I want to serve notice on the committee now that. when the 
proponents of this bill have been heard, I will resvectfully request 
that time be given for us to gather the data and the witnesses that 
we want to gather оп. this matter. Now that will take some little 
time. I want at least two weeks after they get through with the hear- 
ings of the proponents. I am making that request now. I have no 
objections to going on with these hearings and ki ping going оп 
with them until the proponents of the bill finish. 

Mr. Bowman. Of course, Mr. Chairman, I want to protest against 
any unreasonable delay of the hearings on this bill. The hearings 
already have been delayed out of respect and out of courtesy to the 

ntleman from Wisconsin, until the present time, and we have 
3 for the last three or four weeks that hearings were to be 
resumed on this bill on this particular day and that they would be 
continued. Now, of course, I am going to protest vigorously against: 
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any unreasonable delay in Ан) the opponents of this ЫЙ to 
present their claim. They have had the same notice as the pro- 
ponents of this bill. 

Mr. Lamrerr. Mr. Chairman, I am surprised at the gentleman from 
Vest Virginia, very much surprised at him. It was a particular 
request of himself and the gentleman from. Kentucky that this hear- 
ing was postponed for 10 days, was it not, Mr. Gilbert! 

Ir. Спвект. We had agreed on the 4th. 

Mr. Bowman. We had agreed on another date. 

Mr. Lampert. And you were tied up so you could not be here; 
you had to be in the 5 and you asked me if it was all right, 
and I said jt was perfectly all right. Now, in my case, I have to 
bring.some witnesses from out of the city; I have to give them 
notice, and I am asking no more courtesy and do not want any more 
than any of the rest of you want, and that I would be willing to 
extend to any of you. 

Mr. Bowman. Mr. Lampert, will you yield there for а шоље? 
I have conferred with you on numerous occasions with reference to 
setting a definite time for the hearings on this bill. 

Mr. Lampert. Yes. 

Mr. Bowman. It was first agreed for shortly. after the Ist of 
March, because you were going away, and I consented to that. 

Mr. Lampert. The 1st of April. 

Mr. Bowman. The 1st of March was the first one; then, later, it 
was the 1st of April. Now, we are up to the point where it is the 
15th of April. 

Mr. Lampert. Well, this last delay was caused just the way I am 
telling you; it was because the gentleman from Kentucky requested it. 

Mr. ini al The gentleman from Wisconsin had agreed to the 4th. 

Mr. Lawrrnr. Yes. ‹ 

Mr. бпвевт. And at my request it was passed until to-day. 

Mr. Bowsran. But you have known of it from the 4th to the 15th. 

Mr. Lampert. I just want a couple of weeks to gather these wit- 
nesses together’ after you quit. I do not ask any more than I am 
willing to extend. ; 

г . Mr. Rem. I move that all hearings on this bill close on the 30th 
day of April. That will give him his two weeks and one day over. 
r. McLxop. You offer that as a substitute for the motion made 

by Mr. Bowman! y 

Mr. Rem. Yes; as a preferential motion. 

Mr. LAMPERT. Now; T am going to make a personal request of the 
gentleman from Illinois, which I know he will grant and know the 
rest of you will. The trout fishing season opens in Wisconsin on 
the 1st of May. For 40 years I have gone fishing there on the 1st of 
May and even this hearing won't keep me from going. Now, make 
it just a little later than that. I will be back on the 5th of May: 
make it the 5th of May. 

Mr. Rem. All right, the 5th of May, and bring the fish with you. 
Mr. Lampert. I am not going to have this interfere with my fish- 
ing trip. y 

Mr. Ret. No; it is not important enough. 

Mr. Lampert. I thought not. It is 12 o'clock now; I move 

Mr. Bowman. Mr. Chairman, it will take us*just another hour and 
a half to complete our hearings and why can not we move it up a 
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little, instead of moving it forward, and make it along about the 
24th or 25th of April? 

Mr. Rei. Let us move to report it out. 

Mr. Bowman. I am willing. | 

Mr. Rip. Let us do that, then, and let it go to the full commit- 
teee. That is the way to do it. 

Mr. Bowman. Well, Mr. Chairman, I move you, then, that the 
bill be reported out favorably. à 

Mr. Lampert. It is 12 o'clock now, Mr. Chairman. 

Mr. McLxop. The time is about 3 minutes to 12. The first order 
is on the motion to report it our favorably. 

р Rew. Of course, my motion is the one that precedes the 
other. 

Mr. Laurxxr. Now, Mr. Chairman, this committee is not going 
to be so unfair as not to give me an opportunity to be heard. 
‚ Mr. Bowman. I do not want to, Mr. Lampert. 

Mr. Lamvert. Then, what do you mean by making a motion to 
pass the bill out? If n want to make it, go ahead and make it. 

Mr. Bowman. Mr. Chairman, I make the motion that the bill be 
reported qut favorably. 

г. MoLxop. You offer that as a substitute for the motion of the 

gentleman from Illinois? Я 

Mr. Bowman. Yes. 

Mr. Мої вор. You have heard the motion; those in favor will 
signify by saying aye. 

(The motion was put.) 

Mr. McLrop.. The vote is 2 and 2. 

Mr. Lamverr. The motion is lost. It is 19 o'clock. 


Mr. McLxop. The motion is lost, and the subcommittee will sit 


Thur Пау at 10.30 o'clock. 
(The subcommittee thereupon adjourned until Thursday, April 
17, 1930, at 10.30 o’clock a. m.) 
E Y 
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f THURSDAY, APRIL 17, 1930 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
CowwirrEE ON THE Disrricr or COLUMBIA, 
Washington, D. C. 

The subcommittee met at 10.80 o'clock a. m., Hon. Clarence J. 
Мс кор presiding. / 

Mr. MeLxop. ‘The committee will be in order. 

Mr. Lamrerr. Before we go any further with this matter, I want 
to come to an understanding with my good friend from West Vir- 
ginia on the time. It will be agreeable to me, Mr. Bowman, if you 
prefer to give me a day, to have it on the 28th. Will that meet your 
Sed have to leave on the 30th and prefer to have it before I 
eave, 


Mr. Bowman. That was my idea, to suit your convenience, That 


will be perfectly satisfactory. 

Mr. Lampexr. There is another request I will make of the com- 
mittee. Mr. LaGuardia called me up yesterday and said he wanted 
to be heard on this bill. He, like all other Congressmen, is busy. 


We heard several Congressman the other day, and if there is no 


objection I would like to hear him now fgr a few moments. 
fr. Bowman. I have no objection to it whatever. Was there any 

eni d on your part to carry the swearing of witnesses to all who 
appear 

i г. LME Nr. I did not intend that to apply to Congressmen, but 
to other witnesses. 1 do not suppose Mr. LaGuardia will object to 
being sworn if the committee wants him to be. As far as I am con- 
cerned, I have not any request of that kind applies to him. ` 

Mr. Hart. I move that we dispense with that part of the ruling 
and hear Congressmen without having them sworn. 
^ Mr. Lamrerr. Thats all right. 

Mr. McLzop. Proceed. 


STATEMENT OF HON. F. H. LaGUARDIA, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. LaGvanpra. Mr. Chairman, my appearance is more in the 
nature of an argument rather than testimony. If I give any testi- 
mony, you гери me under oath. I want to appear to register my 
opposition to H. R. 7628. My opposition is not directed toward the 
details of the bill or to the d i | 


licensing part of the bill, but to the rate of interest Which would be 


2. 
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ministrative features o bill or the 
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legalized. I will concede the deplorable conditions existing in the 
city of Washington and other large cities in connection with the 
loaning of money in small amounts to people in need. I concede that. 
I concede the dangers of the loan shark and the necessity of doing 
something to wipe them out entirely; but, gentlemen, this bill is an 
homeopathic treatment with a vengeance. We may wipe out the 


loan shark, but we instantly legalize a rate of interest which makes 
a typical loan shark appear as a generous philanthropist. To think 


of 42 per cent interest in these days and this age is simply appalling. 
I am sure, gentlemen, if you ever reach the floor of the House with 
this bill there will be such a storm of opposition on both sides of 
the aisle that I do not believe there is any chance of passing this bill. 

Now, we have repeatedly, Mr. Chairman and gentlemen, in connec- 
tion with the farm bill for farm relief, in connection with the mer- 
diant marine act and other measures, discussed оп the floor of the 
House the interest rate. The tendency of the time is to reduce inter- 
ést rates and not increase them. The usé oney, uncoupled with 
the personal service, is not as costly to-day to this country as it was 
some 25 or 30 years ago, and there is an entirely new attitude, a new 
school of thought developing ip this country as to the value of money 


and the amount to be paid for the use of money. Now, the principia, 


of the use of money is no different if a $10 bill is loaned or if a large 
amount is loaned, except, perhaps, that there is more pressing need 
for a $10 loan than there may be for an enormous amount to refinance 
the reorganization of some large concern. 

Mr. Bowman. Granting that your statement is true, do you know 
where anyone could go for a loan of $10 or $50 or $100 in the event 
of an emergency! 

Mr. LaGuarpra. І am coming to that. I am glad the gentleman 
reminded me of it. 

Mr. Bowman. And have you made an investigation as to the prob- 
able income or net returns of capital invested in companies of this 
nature where they take no security except the pay and the good will 
or the promise to pay of employes in various industries and various 
departments ? 

Ir. LaGuarpra. Exactly. I am glad the gentleman reminded me 
of that. I will take it up right there. Mach of this talk about 
making loans where theré 1s no security has nothing to it. There is 
not one of these companies that would make a loan to a stranger, 
to a woman, if you please, in distress, out of work, unable to obtain 
any indorsements. You could not get a cent of it. Those loans are 
the very best kind of security. Why? First, they will loan to em- 


ployees of large concerns and Government employees and munici- - 


pality employees and State employees, and they have a very thor- 
ough investigation. "They ascertain that the borrower is so [^ 
ployed, I am talking about cases where there is no collateral; and 
äfter they have ascertained that he is em oyed. permanently—and, 
mark you, a man’s job is the best security that he has, because that is 
his own livelihood—then they know that he is there employed at a 
place where if they make a complaint he will be immediately dis- 
missed.or where they can turn around and garnishee his salary. 
Right across the room we had a bill here the other day, at the last 
session, I believe, where they sought to pass a bill that would permit 
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of garnisheement of a Federal employee’s salary. That involved so 
many complications. 

Mr. Bowman. I will make an observation. I do not want you to 
impugn the motives of those of us who favor this bill. We believe 
that upon the investigation of the Russell Sage Foundation and their 
reports that this bill has been prepared with the idea of assisting 
and aiding those who really need an emergency loan. We are not 
here in the interest of loan sharks. We want to abolish the loan 
sharks as far as possible. 

Mr. LaGuarpra. Exactly. . : 

Mr. Bowman. We know that they operate at a rate far in excess of 
42 per cent annually, and if you would take the time to read the 
mvestigations of the Russell Sage Foundation, you will find out 
that you can only attract capital by a rate of interest anywhere from 
215 to 315 per cent, because the ordinary man who expects a return 
on his money is not getting a fair return, and the reports show that 
those who invest capital in this line of banking make only a profit 
of 10 to 11 per cent and not in excess of that. We are trying to as- 
sist people under у аа страни rather than not. Let us under- 
stand each other. 

Mr. LaGvanpra. I am not impugning your motives in introducing 
this ЫП, I am not questioning the motives of any Member of Con- 
gress who may support this bill, but I do say that the men, the com- 
pany, the person who would be the beneficiary of this bill, getting 
42 per cent interest on his money, is not a human being: he is just a 
slimy hog.. Now, I resent injecting into the 42 per cent interest the 
eleemosynary feature and saying that the Russell Sage- Foundation 
indorses it. I do not care what the Russell Sage Foundation says. 
1 do not care what the Russell Sage Foundation does. The Russell 
Sage Foundation could not'any more pass a bill like this in the 
State of New. York, where they have their home office, than they 
could pass a bill distributing the wealth of the country per c&»ita, 
and, gentlemen, tlris is 49 per cent interest; it is not human. 

Now, to get back to where I left off. The very best security 1s 
obtained on these loans. These men are not fools. They are not 
philanthropists. They get the indorsements. They either are as-- 
sured that they can garnishee the salary or that the man can lose 
his job, and I say that is the very best kind of collateral. 

Mr. Bowman. Is there any bank in New York that would accept 
that collateral? EOS 

Mr. LaGvanpra. Yes. I will mention them. Listen. I say right 
now in the presence of the Russell Sage Foundation that if they 
stand up here and support a 42 per cent interest in this kind of a’ 
bill their usefulness is ended; they are entirely discredited, and 


they ought to be ashamed of themselves as posing as an institution 


о look after the welfare of the people. Right here is Mr. Schlosberg, 
t retary of the Amalgamated Clothing-Workers’ Union. I was 
a director of this bank during the interim between the time when I 


Was at the city hall and I came to Congress. I resigned from that 
because it was a member of the Federal reserve, and T did not want 
to have a connection with any bank that was connected with the 
reserve while I was a Member of Congress. Yes; you can go right 
to the Amalgamated Bank, if you are one of the employees, with = 
two indorsement, and you can get а loan there and they do not 
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charge 40 per cent, but they will charge you 6 per cent. You can 
о to any bank in New York with the indorsements of the kind that 
these men who are looking after this bill would want and get a loan 
there. Why? And the Morris plan? We are not even satisfied 
with the Morris plan system, where they discount the interest in 
advance, and they make the interest much higher than what it would 
seem and even that is far below this. In Washington what would 
happen? Wherever you have a law of this kind, immediately upon 
the passage of a law of this kind, you will have attractive advertise- 
ments: * Your credit is good.. Come to the Bear Fur Co. and buy 
your furs.” * Your credit is good. Why not wear diamonds? ” 

Then you go there and you buy what you want. Now, of course, 
they will say, your credit is good, but we have our finance de- 

artment.” You go to the finance department and they negotiate a 
oan through that very concern with one of these companies, and the 
companies charge those people 314 per cent a month. In that way 
your people are impovérished and 1f they default in one payment 
they not only have а double mortgage on the goods that were pur- 
chased, but in all likelihood they will have the indorsements, and in 
the city of Washington will immediately report it to the depart- 
ment, and, ая you know, the rule in all the departments is when an 
employee 1s reported he will be dismissed in all likelihood. 

Mr. Bowman. Your statement is in direct contradiction to the 
reports of the banking department of the District of Columbia and 
the commissioners of every State in the Union where this same law 
is in force. due 

Mr. LaGvanpra. That does not alter the situation one bit. Forty- 
two per cent interest for money is outrageous and you can bring in 
all the banks in the world to,say it is good. Of course, the bankers 
will say it is good. Attest“ Mr. Chairman. Write a proviso into 
this bill that no person, no employee of the United States Govern- 
ment :hall be dismissed for failure to pay any bill at this rate of 
interest and see how the sponsors of this bill will protest. "That is 
a threat that they hold. 


STATEMENT OF LEON HENDERSON, REPRESENTING THE RUSSELL 
SAGE FOUNDATION 


Mr. Henverson. I will accept that. I drafted this bill. I will 
accept that. { 


Mr. LaGvanpia. I would not boast about it if you drafted this bill. 


Mr. Немревѕвох. I will accept that amendment. 

Mr. LaGvanbia. Six per cent? ` 

Mr. Henverson. Let you write it and we will accept it. 

Mr. LAGvanpra. I say 6 per cent. Я 

Mr. Нехреввом. If you can prove to me that money will be loaned 
at 6 per cent I will accept it. 

Mr. LaGuarpia. The Russell Sage Foundation is not running the 
American Congress ye:. 

Mr. Henperson. You asked if the sponsors would accept it. 

Mr. LaGuarpra. You have power in some quarters, but thank God 
they are not running the American Congress yet, and if the sponsors 
of the. bill will accept the 6 per cent interest discounted in.advance 
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the same as the Morris plan, then there is no use of any 3 but 
42 per cent is unconscionable and will demoralize every Government 
department in this city. You will have an epidemic of credit systems 
in stores, you will have a concentration of these loan organizations 
here. I will tell you right now that the banks in the big cities are 
meeting this situation, and they are adjusting themselves to makin 
small loans. Now, some means must be provided, I suppose, о 
making loans. I say that if it is possible to loan money to shipping 
concerns at 314 per cent, we must find the means of loaning money 
to small individuals whose very life may depend upon it, for a 
decent, honest, fair, reasonable, conscionable rate of interest. Now, 
gentlemen, perhaps I am speaking harshly on this thing, but this 
is not a financial question, this is a human question. You-have got 
to be in contact. with human beings, and I am in contact with poor 
people. My contact with them is not through a chart or statistics or 
figures, as some investigation foundation may be. I know human 
beings and I will téll you, you pass a law like this, bring a bill like 
this on the floor of the House and there will be such a filibuster 
started on the floor that it will tie up business. You will never get 
through an inhuman, unconscionable, thieving proposition of this 
kind, 42 per cent interest, and then pretend that it 1s a bill to wipe 
out the loan sharks, an eleemosynary measure to 8 the poor peo- 
ple. Do not pin it upon the poor, helpless people who have no one 
to come here and speak for them. I repeat I have contact with these 
poor people; I know the need that they are in, and as long as I am 
a Member of Congress I will do what I can to protect them and 
prevent anything like this camouflaged proposition, bringing in the 

ussell Sage Foundation to give it a color of respectability. It is 
outrageous, 

Mr. Lameerr. I do not know whether you are aware of the fact 
that this bill has been before the Wisconsin Legislature several 
times and that it was vetoed by Governor Blaine, now Senator 
Blaine, from Wisconsin, twice Were you aware of that fact? 

Mr. LiGvanpra. Yes. 

Mr. Lampert. Iwill read his first veto message if you will permit 
me to do it in your time. 

Mr. LaGuarpra. Yes. 

Mr. “Lampert. Tlie reason I read.this now is that it is exactly in 
line with the argument which is advanced why this bill should not 
be passed. "The veto message is as follows: . 


To the Senate: 

I return herewith, without my approval, bill No. 148 S. 

I understand this bill has been promoted by some charity organization. If 
that is true, the organization has been misguided, for certainly this bill lacks 
every element of charity. I also understand that it is the purpose of the 
promoters of the bill to regulate what is known as loan sharks, but they have 
gone far astray in accomplishing any such purpose. 

This bill provides, in short, for the licensing of any person, firm, or corpora- 
tlon which shall make any loan in the amount of $300 or, less. It also pro- 
vides for a certain supervision of such lieense. It is urged that there is no 
бае for small borrowers іп this State to borrow money, and that this bill 

intended to give small borrowers a chance. 

The effect of this bill is to legalize the most unconscionable rate of interest, 
The maxmium amount of interest that can now be charged is 10 per cent per 
annum; amy rate of interest above that is usurious, and anyone who charges 
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a greater rate than 10 per cent per annum is subject to the penalties provided 
by law. * 


This bill proposes to permit a rate of interest at 3% per cent per month, 
which means, on a basis of simple interest, 42 per cent per annum. If a bor. 
rower under this system borrows $100 and is unable to pay the $100 before the 
end of the.year, he will be indebted to the amount of $142. If he pays the 
stipulated rate of interest per month, then the amount that the lender receives 
as interest will exceed $42 in one year—in fact, nearly one-half of the prin- 
cipal borrowed. 85 

I understand that it is contended that the bill is intended to curb un- 
licensed banks and lenders who are preying upon the wage earners of the 
State. I can read out of this bill no such intent. This bill does nothing 
other than to legalize a rate of interest that the borrower can never pay. It 
is contended that it is unfair to argue that the bill legalizes the collection of 

, 42 per cent per annum, and it is pointed out that the borrower will have the 

opportunity to pay the loan in weekly or monthly*iustallments, and thereby 
reduce the principal, so that at the end of the year he will not have paid any 
such rate of interest. - 


The contention is unsound. If I am correct in my mathematics, a borrower’ 


under this bill of $120, payable in installments of $10 per month, àt the end of 
six months will have paid $19.95 in interest, or an amount of interest equal 
to one-third of the principal he pays. This bill has none of the elements of 
charity, generosity, or ргоіесна о the small borrower, On the other hand, 
it legalizes usury—usury to the extent of four times and more the lawful rate 
of interest. 

If our present laws are not sufficient to protect the small borrower, they 
should be amended to meet the situation, but I have not been able to come to 
the point where I can approve of any proposition legalizing and encouraging 


usury. 
Respectfully submitted. 


Jurx 6, 1921. 

Mr. LaGvanpra. Mr. Blaine is now Senator, is he not? 

Mr. Lampert. Yes. . 

Mr. LaGvaxpra. Thank God for that. May I suggest that Ken- 
tucky, Mississippi, and Arkansas have acted along the same line. 


STATEMENT OF HON, LEONIDAS C. DYER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE 0F MISSOURI ^ 


JohN J. BLAINE, Governor. 


Mr. Dyer, І will call attention, and I will be glad to have Mr. 
LaGuardia hear it if he will wait, to the fact that there is to-day a 
law pertaining to the loaning of money in the District of Columbia, 
of w I was the author, which was ‘approved February 4, 1913. 
In that Congress I was a member of the Committee on the District 
of Columbia and we had quite a condition here. The rate proposed 
in that bill was 2 per cent, but the House, when it had it up for 
consideration, reduced it to 1 per cent per month. I realize myself 
that 1 per cent a month is not sufficient to warrant people carrying 
on this business. I simply ‘wanted to call it to the attention of the 
committee. I did not know until just a moment ago that you had 
this sybject up. I am very much interested in it, not only from the 


standpoint of the people of the DNE Columbia and of many 
И 


employees of the Government here, b am interested in it from 
- vrais N of p on. one of us part I represent in the 

ngress. is a question that ought ven most ful con- 
sideration. haus hae as op itl the Distriet о 
Columbia at the time we had the subject up a condition that was 
very, very disgraceful. People were in business here and loaning 


money to Government employees and keeping them in their clutches, - 


JA 


grown up or had grown up in the District of. 
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at a rate as high as 5 and 10 percent per month when we took up this 
legislation, and it is absolutely nec in my opinion, to regulate ; 
the ce p. of money to small borrowers. Otherwise, there is no 
relief for them. They have got in the hands of these money sharks 
and it was impossible for them to get out. Thousands and thousands 
of Government employees in dire need of money at times borrowed 
small amounts and the interest was so exorbitant, unreasonable and 
unjust, that the best they could possibly do in many instances over 
lo riods of time was to keep up the interest. 

T o not wish to go into the subject at this time before the com- 
mittee, but I am very апхїой to have the privilege of discussing with 
the committee the law of to-day and to consider amendments if need 
be to that act. That act itself, in my agents is a good one, with- 
out endeavoring to praise it because I had something to do with 
its enactment, but because I believe it is a good law to govern. It 
has been copied in many States in practically every detail. The rate 
of interest has been usually fixed at 2 per cent, at which this com- 
mittee fixed it when it presented the bill, but the House reduced it 
to 1 рег cent. I agree with Mr. LaGuardia, and I think you gentle- 
men will agree with me, that you never will get a bill through Con- 

ress providing for as large a rate of interest as you have provided 

or in this bill, but that is a matter I do not wish to go into in 

detail now, but I will ask to have the apparuit Mr. Chairman, to 
discuss this matter with you because o my intense interest in it of 
years ago and because of the conditions which we had to deal with 
at that time. 

Mr. WnurreHEAp. What rate of interest would you suggest? 

Mr. Dyer. I do not myself wish to state definitely. with tlie condi- 
tions existing now. But at that time there was practical unanimity 
of opinion that 2 per cent a month was ample for the lending of 
money, by small borrowers, as well as by pawnbrokers. 

Mr. Опвевт. Will the gentleman state. what the rate is in his 
State? ч " 

Mr. Отв. It is 2 per cent in our State.“ 

Mr. Henverson. It is 215 in Missouri. 

Mr. Dyer. The Legislature probably has increased it. The rate 
at that time was 2 pea cent. : xdi 

Mr. Опвевт. Can the gentleman give us it in New York. The 

entleman just testified to 2 per cent. Can you give us what it is in 

ew York? 7 55 

Mr. Dyer. As I say I do not wish to undertake at this time to 
fully discuss the legislation proposed here because I have not ac- 
quainted myself with the data up to date. But I wanted simply in a 
minute, not to take your time, to call your attention to the present 
law and to say that I believe if legislation is to be put through to 
amend this law, you ought to increase that rate. I never have believed 
that the two money-lending interests—that is, the people who loaned 


money on furniture, on salaries, or on, notes—should Фе coupled up 


with those who loan money on articlés such as carried on usually in 
pawn shops, I think there should be a very strict, and there was in 
the District, and is to-day, a statute very strict, governing lending of 
money by pawnbrokers, because it is raped: or the authorities to 
go to those places to try to trace property, such as jewelry and things 
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that have been thought to have been stolen, so I think there should be 


а separation of the two things. The rate should be fixed for those 
who lend money as indicated in the first instance, and for those who 
lend money in the second class, and they should be given a rate ample 
and sufficient to warrant them to do that business. You can not 
expect money leriders engaged in this business to be able to carry on 


business and lend money at the rate of 1 per cent per month as this 


law now provides. That is impossible. I say it should be at least 2 
per ce it. How much more depends upon conditions that now exist 
and of which we are not fully conversant, Mr. Chairman, and I have 
a very fixed idea and judgment on this plan of legislation, and I 
would like, before the committee closes consideration of it, to have an 
opportunity to be heard more fully. That is all I wish to state at 
this time. I thank you, Mr. Chairman. * 

Mr. GinmggT. Can Mr. Henderson, who wishes to make a train, 
complete his testimony 1 ' 


STATEMENT OF LEON HENDERSON—Resumed 


Mr. Нехреквом. Mr. Dyer, I will say about Missouri, I have had 
something to do with that. Under that old 215 per cent act in Mis- 
souri, which was passed about 1913, somewhat at the time the District 
of Columbia bill was adopted, there was not one licensee under that 
law that did business that has been doing business in the last 10 years. 
The Better Business Bureau, the social agencies of Missouri, adopted 
this bill in 1927. I took part in-the campaigns with the citizens’ 
group in passing it. At that time there were in St. Louis 190 high- 
, rate lenders doing business at 20 per cent a month, despite the fact 

that they could come under this 212 per cent law, and there was not 
sufficient return for capital. Then the legislature in 1929 reduced 
that rate from 314 per cent a month to 2½ per cent а month. I have 
just come back from a three or four days’ visit to St. Louis to inves- 
tigate what has happened there. The small lenders have gone out of 
business. Of the higher rates, there are no loans being made by the 
licensed loan companies. They have been forced in order to make a 
reasonable profit to accept lodigs only of $100 or above, Of the 120 
"arce licensed loan sharks thüt-were there in 1997. they had been 
whittled down in 1995 to about five, and there was a movement all 
the — the Better Business Bureau to put them out of business. 
Since 1929 with a reduction to 212 per cent, they are increasing in 

number this year to about 13, or 8 new ones have come in since 1999. 
MIX. Dyer. As stated, my only perpen this morning was clarifica- 
tion of the situation that existed here some 17 years ago. Not many 
of you gentlemen, if any of you, were here in Congress at that time, 
but what we did do with the conditions we found at the time we 

thought was "e I shall not undertake and do not wish to leave 

the impression that that rate is ample now. 
Ў , „Мо companies have taken out license under that 
in these 17 years. I wanted to cover that point, because I think the 
rates are not satisfactory rates above $100, and the sentiment now is 
to increase the rate on loans under $100 to 314 per cent a month. 

I can not hope to equal the eloquence of Congressman LaGuardia., 
If I could, I bea from New York myself. I do 
hope, however, 


on matters which have to do with people and per- 
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sons, that the Sage Foundation will have as much consideration as a 
leader of the people from one district in New York. The Sage Foun- 
dation for 20 years has had contact, practical contact, with thousands 
and thousands of poor people, people in distress who have to go to 
charity and welfare organizations, but I do not think it is reserved 
entirely for our politicians of New York to speak for poor people. If 
so, God save the people. There are a lot of things in which I agree 
with Co LaGuardia, as a matter of personality, but on mat- 
ters on which t Foundation has put 20 years of research on a 
difficult matter like this, I ask this committee to look into the face of 
the facts that we have found. The unpleasant thing about the whole 
matter is that this business is going on and as things work out to-day, 
the only choice-practically before a committee which is as earnest. as 
you folks are in doing something on the matter, is to pass a law which 
will regulate commercial money lending, or not pass it. If you 
a law on money lending, you have got your choice as to what the rate 
will be, but if it gets down to the nub of the kernel in any public dis- 
cussion, although as a matter of fact, really, as a-matter of fact, reg- 
ulation, supervision, the combining of companies, the attraction of 
decent-minded people to substitute for criminals and arch criminals, 
is of more importance in working out a decent scheme of lending than 
anything else. { 
rdless of all the fiery. denunciations of 42 per cent, ге rardless 
of all flying in the face of the facts, the testimony of the banking 
commissioners, not the banks, as Mr. LaGuardia undertook to point 
out, but the banking commissioners, is that bringing the lending of 
smáll sums under regulatfen is the most important item, and then 
you have got this rate there, have their figures and statistics, you 
do not go into the back alleys Praning for ideas of what money is 
made by high-rate lenders, which run from 80 to 100 per cent pu 
annum and frequently more. You have these rates there, and they 
can be re lated as any public-service rates can be regulated. You 
can tell what they are pe any time when you attract decent capital 
instead of the back-alley lender, who does an immense amount, of 
harm which does not filter to the surface, but it does bring the lend- 
ing out into the light, and that is the nature and tendency of the 
American public to-day, to bring all these agencies of groups of peo- 
ple who prey upon the public jnto the open and put the spotlight 
upon them. : Ў : 

As far as the Russell Sage Foundation, which I represent, is con- 
cerned, that is just what we favor“ There is no organization that 
feels as strong about the high rates being charged the borrowers in 
this country than the Sage Foundation, and I do not kowtow to an 
Con an, no matter how brilliant or oratorical he-may be. 
think we have devoted more time, more research, and more disinter- 
ested effort than any Congressman has had the opportunity or the 
facilities for doing. The fact remains to-day that there is upward 
of $1,000,000 being loaned by loan sharks in this country at the mini- 
mum rate of 180 per cent per year, and somebody who will wave his 
hands and arms in the air is undertaking to denounce 42 per cent in 
the face of these billions of dollars being loaned. Now, take these . 
rates in New York. 
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Mr. Bowman. In your investigation have you been able to deter- 
mine the length of loans made under legislation of this kind? 

Mr. Нехреввох. The duration of the loan? 

Mr. Bowman. Yes, к 

Mr. Henperson. In New Jersey studies by Dr. Wilfred I. King 
show that the average length of loan is about seven months. It 
shows that the average loan in New Jersey at the time of making 
was about $160, and it showed that the average cost for that loan in 
terms of interest was somewhere about $20. I submit to you that 
$20 will not bankrupt any family; but down in Judge Gilbert’s 
State, where the $160 is loaned, the borrower ays $25 every month, 
not every year, and bankruptcy does ensue. Kentucky does not have 
a public law of this kind at the present time and hundreds have 
been sent into bankruptcy by such loan sharks. That condition 
does not exist in any State that has this law, because the figures 
show $5-а day for the average loan in New Jersey, and the borrower 

ys only three to four days of his time as interest; whereas in 
en hace territory he paid it per month. We have cases from 
ey where we have gone down and gotten them, and the report 
shows where the borrower was working one-third to one-half of his 
time for the loan shark. You can contrast the conditions. Those 
are the facts. There is no question of whether there is usury or not. 

Mr. Bowman. I realize that it may cost considerably more for an 
institution to make loans of $100 and less Шап for an institution to 
make the same number of loans of $500 or more. 

Mr. Henverson. That is right. 

Mr. Bowman. I am wondering if your company or association Has 
ever figured out a graduated rate of interest. For instance, es 

that I should borrow $100 for two months with the understand- 
ing that I was to pay you $50 a month and the rate would be fixed 
at 315 per cent. e first month I would pay $3.50. The second 
month fia $1.75. But күрүне I wanted to borrow $300 for three 
months; wil it be practicable to reduce the rate of interest lower? 

Mr. Henperson. You put your finger upon the fairest way of 
figuring interest that there is. There is a minimum charge which 
the lender must get from it in order to break even. On loans of 
$75 and less he must get 314 per cent or he loses money. There is 
no question about that. That is not theory. That is fact. It is 
practicable, but I have always been afraid of a graduated rate—that 
there will be a ibility of the lender driving the borrower into 
those brackets which would be most profitable to him. If you can 
devise some scheme by which borrowers can pay whatever they ought 
to pay—that is, a hi rate to the smaller loan—it would be a very 
worth-while thing, but you have to have it enter into the cost of the 
loan, because a loan of $100, repaid in two months, even at 314 * 
cent, would not pay the lender for making it. I would like to dis- 
cuss the costs in terms of New York practice, with which I am very 
familiar. 

Mr. Bowman. Go ahead. 

Mr. Henverson. Three years ago the attorney general of the State, 
at the request of the labor unions and the Brotherhood of the New 
York Central Railroad, and others, made an investigation of the 
loan sharks іп New York State, and he was amazed, as we were, 
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although I have some knowledge of the conditions, as to what was 
revealed. „ Тһе minimum rate was 20 per cent per month, despite 
the fact that we have all the agencies that you can devise by human 
ingenuity for the making of loans in New York. The attorney 
general estimated that we were paying $25,000,000 in New York City 
on loans of $300 and less at usurious interest. It got to such a mag- 
nitude that the attorney general requested the Tis legislature to 
create a commission to devise ways and means tọ overthrow the con- 
ditions. It was turned over to the crime commission because it was 


of such an importance—the Baume Crime Commissión—and. for ue 


year they worked on it. The result of their deliberations was-some 
thing like this: We have a law here which will regulate lending, sup- 
posedly, and allows about 215 per cent per a A А but we find that 
there are no companies doing business at that rate that were not 
doing iness in 1915 when that rate was passed; and: we find 
that theryare fewer companies doing business and that there is less 
capital in this business than there was in 1915; and on investigation 
we find that the rate of 2% per cent in New York is not enough to 
attract oo of any kind for the making of these small loans on 
wages and chattels, so we recommend 3 фег cent. They had 314 in 
mind, but at our request. ye aid this is the center of money and you 
can make it 3 per cent, but the Baume Commission wanted to make 
it 3y5—we said make it 3; this is a money center. It passed one house 
of the legislature unanimously but got caught in the last-minute jam. 

Up to date there has been no improvement in these conditions, and 
I am reliably informed that the State of New York will take steps 
to pass that bill at the coming legislature. They will take those 
steps regardless of how it is interpreted. 'The State of New. York 
will not fly in the face of those facts. We passed the 915 per cent 
bill. We thought that New York was the center of capital, the cheap- 
est momy in the world, that we ought to be able to get money in 
New York at those amounts; but, on the contrary, litera ly thousands 
and thousands of borrowers were driven to loan sharks. There were 
stories that you could not afford to disregard, and all they asked was 
a place to go to, to get money, to those who had capital to use; but 
anybody would lose money, except on a semiphilanthropic basis, at 
215 per cent interest on such loans, and no capital was coming into 
that business. In other words, if you could not meet the bank's 
terms, if you can not get credit on your own terms, if you can not go 
to the Morris plan and get a loan, then you have to go to these loan 
sharks; and that is true in the District ol Columbia to-day. 

We have banks in this city which are making loans to anybody who 
can get the proper indorsement. If it were not for the Morris ар іп 
this District thousands would be driven to the loan sharks. They 
make all loans when they can get the two indorsements. 

Mr. МсІ ор. What are the rates charged! 

Mr. Henverson. The average is 1% per cent a month but it makes 


loans only on comakers—that is, if you can get two indorsements—  . 


and they make a charge on loans in the limit of $300. They will ~ 


not take wage or chattel loans. At that rate it is statistically impos- 

sible. The Morris Plan does a fine piece of business in New York. 
One of the troubles about this is that this bill is too honest. We 

could have fixed up a scheme of discounts and investigating charges 
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and it would have escaped notice, but we believe 
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and bonuses such as are charged on second р э. э in this city 

the borrower, par- 
ticularly the poor borrower, has a right to know what he is paying. 
We believe that is one of the fundamentals. ' 

Mr. Спвевт. How about fines and penalties} © . 

Mr. Henperson. They have an adjustment on the amount per 
annum and the borrower is required by most companies to recom- 
pense themselves, for the пано in payment, to pay a fine. 

Mr. бпвевт. They have to have two indorsers Brst and charge 114 
per cent a month. 

Mr. Henperson. They have not all quite arrived at that, as for 
instance, our installment-finance companies that have three and a half 
billion dollars all the time being loaned on the installment plan. Has 
anybody ever figured out what it costs and what they char people 
in those cases at the legal rate which can be charged, eal, м yet the 
standard earnings of those installment-finance companies run from 
20 to 22 per cent. 

Mr. Lamrert. You are familiar with the national chains of organi- 
zations that are in this business? 

Mr. Henperson. Yes. 

Mr. Lampert. They have a national association and they have their 
headquarters here at Washington. Who is in charge? 

Mr. Henverson. The executive vice president is W. Frank Persons. 

Mr. Lamrerr. He is not here, is het 

Mr. Henperson. I do not see him. 

Mr. Lampert. Just to answer the statement you just made, for fear 
I may iy it later on, is the only reason I interrupted you. I have 
before me here a financial statement of one of the large concerns that 
is in this business. I do not know just how many places the have, 
but they are a, төзүдө in every State in the Union where this law 
now exists, and they have not fared very badly. Here is their own 
statement. This is the Household Finance Co., the company’s own 
statement, issued from its public representative, Doremus & Co., 
which states that the Household Fin Co.’s net earnings for the 
first six months of this year, after paying taxes, amounted to $1,602,- 
347. This is for the year 1928. These earnings were at the rate of 
5.06 per share on the bonds, preferred and common stock now out- 
standing. Here is their statement. At the present time approxi- 
mately 90 per cent of the installment notes receivable are on the 2% 
per cent a month basis, 30 per cent à year. Your bill callls for 49 per 
cent, and this company on 2½ per cent a month charged last vear 
2 a profit over and above all expenses, and on which they have 
issued 

Mr. Hxxbrnsox (interposing). There are no bonds out. 
$7,000,000, all preferred stock. I am glad you raised that point 
because I might have overlooked it. The Household Finance Corpo- 
ration at the present time is loaning out at 212 per cent and is m 
a reasonable rate of profit. They are loaning in Wisconsin at 2% 
рег cent, but they are not making any loans of less than $100. 

Mr. Lampert. I wish you would furnish this committee—you just 
made me think of this—a list of all the national organizations that 
are scattered throughout the States, together with a statement of 
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their financial condition, and also a statement of what the average 
loans amount to. i 

Mr. HENDERSON. I wish I had that. 

m Lampert, If you have not got it, I will furnish the committee 
with it. . 

Mr. Henverson. That would be a good thing. I wish you would 
furnish it to me, Under the present State laws there are only a few 
States which make these reports public any more. ' They make earn- 
ings public. 

M Lampert. How many States have this law now. 

Mr. Henperson. Twenty-five States have this type of legislation. 
I would say that there are 22 States in which the operation is satis- 
factory. New York is not satisfactory. 

Mr. Lampert. An attempt was made to pass this law in the last 
E Ten in seven States; and, if I am correct, each of those attempts 

ailed. 

Мг. Нехреввом. Is the failure of legislation an argument against 
it?- ; 

Mr. Lampert. No. I am just making the statement of the fact. 

Mr. Henperson. The Massachusetts Legislature has passed this 
100 to 10 in one house. It failed to pass in the senate. 

Mr. Lampert. In the Wisconsin Legislature the senate voted to 
repeal this measure by 26 to 5, and the house refused to repeal it by 
lvote. There is the other side. 

Mr. Henperson. To me that does not mean a thing. I want to 
know who is back of the repeals, and at whose instance those things 
were initiated. 

Mr. Глмревт. The people of Wisconsin are back of this repeal. 
The great institutions in this game are the ones responsible for its 
not being repealed. I have also got that, and I will testify to the 
committee later on. 

Mr. Henperson. There are 25 States that have this type of legisla- 
tion. In New York it is not successful because the rate has been 214 
to 215 per cent. 

Mr. Lampert. I do not want you to get the idea that I do not 
think this organization you are in is not a great institution. You 
have done a great lot of work. I want to get that idea out of your 
head. I have not any such thought. You have done a great deal 
of good in this country. I want to clear your mind that vi any 
bias or prejudice againgt the Russell Sage Foundation. 

Mr. Нехрекѕох. You and I presumably fight on the same side, 
and I have.been a progressive in my time. I have not agreed with 
the Wisconsin brand. I have been a Pinchot progressive. 

Mr. Lampert. The Wisconsin brand is the only real brand there 
is. They stood pat. That is why I am at the end of the table. They 
punished me and put me at the foot of this committee because I was 
a Wisconsin progressive. 

Mr. Henperson. I have been a Pinchot progressive, and still am. 

Mr. Lampert. That is worse. 

Mr. Henverson. There are 21 States that have this legislation. I 
would say that there are 3 States that have attempted—— | 

Mr. Lampert (interposing). The correct figure is 25 States. 

Mr. Henperson. No; there are 25 States that have this type of 
regulation, I say. New York has all this regulation except the rate. 
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We drafted it and put that rate in with the hope that in time capital | 


would find it ible to operate, but it has not done so in New York, 
and in West Virginia they reduced it from about 3½ to 2 per cent 
the last time and there is not one-tenth of the licensees who are still 
doing business, and they have been beset by the 20 per cent a month 


loan sharks. In other words, it has been demonstrated that 2 рег € 


cent will not work. New Jersey got into quite a political fight and 
the rate was reduced to 114 per cent. Less than one-fourth of the 
licensees have renewed, and I have affidavits at the present time that 
pu are paying $100 bonus to get a $300 loan. What does $100 

nus mean on a $300 loan? That is 3314 per cent right at the very 
start, regardless of the interest that is to be paid. In other words, 
they have attempted at different times in this country to put this 
rate all the way from 6 per cent to 60 per cent. Somewhere in there 
there is a decent rate, which it is our business to try to find out, and 
regardless of what reviling any gentlemen may do, you gentlemen 
have before you one question. What is the rate that will supply the 
capital? That is the one thing. Because people are going to have to 
have loans. Last year we had something like two and a half billion 
dollars loaned in this country in sums of $300 or less, and about a 
billion and a half of that was loaned at an average cost to the bor- 
rower of about 30 per cent, and that other billion dollars was loaned 
at a minimum of 180 per cent, and of that was loaned in this 
District. Now, if there were some other scheme of lending other than 
cooperation, philanthropy with State aid or State help we would 
bring it to you. We would bring you this law which represents the 
various courts we haye been through, the experiences of all countries 
with this type of legislation, which has been exhaustivel examined, 
including the various practices and rates proposed in this country, 
and these ratés at the present time are the best recommendation from 
supervision, regulation, and administration that we can devise. On 
the matter of rates you have your choice. If you feel that the rate 
of 8% per cent is too much for loans of $300 or up to $300, you can 
fix that rate to suit yourself. I think that is a matter up to you. 
Our recommendation is that 3½ pes cent has worked best. 

Mr. Bowman. Your recommendation of 215 per cent in New York 
has not been successful. 

Mr. Henperson. No, and to our great regret. 

Mr. Bowman. Rates of 215 per cent and 3 per cent were a failure. 

Mr. Нехреввох. Absolutely; and people are offering up to 20 per 
cent in West Virginia at the present time. It flows absolutely like 
any economic law and will flow, if there are no artificial stoppages 
to it. You can not escape it. You can fling your arms in the 
air and be oratorical and denounce-42 per cent, but 42 per cent repre- 
sents the going rate. The Household i 
3 work in the elass of loans referred to, but in this other 
class of loans they have to have 3½ per cent and to reduce it to 214 

r cent makes them riskier. Put that under your hat. You will 

ve objections under this law. But there is no objection by loan 
sharks to reducing it to 215. - 

Mr. McLxop. Your contention is that the smaller loan is riskier? 

Mr. Henperson. ‘The small loan is more costly. It costs so much 
to put a loan on the books and carry it. It will run the cost of put- 


inance Corporation has done 
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ting the loan on the books and carrying it, run it to something like 
$2 a month for the life of the loan. The lender.does not get enough 
income out of the loan under $100 to pay for making and carry- . 
ing that loan, and as in any business, he dae derive profit 

that, and it is only keeping the maximum of business of $300 loans 
that it pays. The National City Bank has been making loans of 
$300 2d tlie Amalgamated has been referred to, and their loans will 
run considerably above $200 on an average. I am familiar with 
that. 

Something was said about what rate; the National City Bank rate 
will run about 1 per cent a month. The Amalgamated rate will run 
1.4 per cent per month. In other words, about 14 per cent for a year, 
and the National City will run 11 to 12 per cent, for & banking in- 
stitution taking out comaker loans and making only these higher 
bracket loans. The National City Bank would tell you, and the 
Amalgamated would tell you, I think, that they can not get down 
to that bracket of loans. i think the Amalgamated Clothing Work- 
ers’ Bank in New York is doing the finest piece of lending by banks 
that this country knows. I think that the National City Bank 
is setting an example which other banks may follow, but that доев 
not alter the fact that here are loans that they can not make, and 
the more that théy can not make the more they are driven to the 
loan sharks. Take the loan shark, and the National City Bank, the 
Amalgamated, the Morris Plan, he thrives side by side with them 
because they také the grade A risks, and the workingmen down in 
the wage levels of $1,400 to $1,800 are the people who have to have 
loans most and who go to the loan sharks. In the National City 
— fe average income of the borrower will run about $200 a 
month. 

Mr. Bowman. What State has the lowest rate of interest? 

Mr. Henverson. New Jersey. That has only been in effect about 
a month, 1% per cent, and the loans that are being made at the 


present time in New Jersey are comaker loans on the imitation of 


the Morris plan. They are made to people who can get good 
indorsers. 

Мг. Нол. You stated something about conditions in your city. 

Mr. Henperson. Early last year the Railroad Brotherhood and the 
Federation of Labor got in touch with us and asked us to draft a law 
which should be constitutionally good as in this case. We supplied 
it, and the Railroad Brotherhoods have gotten it passed in one house 
100 to 10. The Federation of Labor assisted us. They know the 
po. They produced cases and wrote me of cases of hundreds of 
people paying 20 to 25 per cent a month, and among the colored 
population 40 per cent a month. We mást have it so that this 314 
per cent will be under the law where you can regulate it, and if the 
money can be attracted people will be able to pay 314 per cent, just 
like the Household Finance Corporation. You have to give them a 
fair rate to get them started. That was our thought in New York. 
We did not get started, but we were willing. i 

Mr. Bowman. What is the lowest rate of interest of any State 
operating under this plan successfully? 

Mr. Henverson. Three per cent, in Massachusetts. I will tell you 
about Massachusetts, too. In the Massachusetts law there is a pro- 
vision that the supervisor may fix the rate anywhere he pleases just 
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во it does not exceed 8 per cent. He has never reduced it, and they 
have the most effective regulation of loan companies of any 

in the country. They have fewer loan sharks, and hundreds of 
і of dollars attracted, and they have а better administra- 
tion of their law. Three per cent seems to be the flat rate and seems 
to be adequate for the loan companies, and they have had their law 
since 1911. That is one of the first laws we helped to draft. 

Mr. Кар. Have you been talking since Tuesday! 

: Mr. Нехревѕом. You have had some others in об. 

Mr. Кир. I think you аге trying to kill this bi by the length 
of time you are testifying. 

Mr. Lampert. I want the gentleman who represents the Russell 
Sage Foundation to be present here when we take up the other side of 
this proposition. 

Mr. Henperson. I will undertake to be here but I will not guar- 
antee to be here. 

Mr. Bowman. That will be on the 28th of April. 

Mr. HND. І want to ddgise every one that we are not insist- 
ing on regulation. We offer this bill for your consideration, If you 
7 as want it that is perfectly all right. ` I am not lobbying for this 


Mr. Lampert. I have some questions | ANT to ask you for in- 
formation and that is why I wanted you to be here at that time. 


STATEMENT OF FRANK J. COLEMAN, WASHINGTON, D. C. 


Mr. Ошвквт. State your business, Mr. Coleman. 

Mr. Сошкмлх. I am secretary of the Central Labor Union of 
Washington, and secretary also of the Maryland State and the Dis- 
trict Federaltion of Labor, editor of the Plate Printer, and legisla- 
tive representive of Plate Printers and Die Stampers and ravers' 
Union of North America. Our people are in the Bureau of Engray- 
ing and Printing here in Washington and I am editor of their official 
magazine, being practically all of the men who make the paper 
money of the world, 

Mr. Reap. What do you do for a living? 

Mr. Coreman. Nothing. " 

Мг. Кыр. What is your occupation? 

Mr. Cotzman. I am the editor of the Plate Printer. 

Mr. Кир, Are you a newspaper man! 
Mr. Corema. Yes. I was a plate printer in the Bureau of Print- 
ing and Engraving for 20 years. 

Rap. That is what I wanted to get at. 

Mr. Con x. I made plenty of money then. 

Mr. Бю. Did you keep any? That is the question. 

Mr. Cormman. No. As secretary of the Central Labor Union of 
Washington and of our Maryland State and the District Federation 
of Labor, which takes jurisdiction in this city also, we are very much 
іп favor of some methdd whereby our people can borrow money. 
We all know that at all times we must borrow money. 

Mr. Rem. We know it too well. 

— — time of stress, such as we ha ve had in our 
t here an 
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have not large bank accounts. We have a very good bank in Wash- 
ington—the bent Vernon Savings Bank, the labor bank—that 
does all it can to help out in this situation, but we know the rank 
and file of the working people of Washington when they need money 
can not go to a bank and get it. They may be buying a house, but 
they can not get money on trust notes because they really do not 
have them. T E are forced to go somewhere to get this money. We 
would be very much in favor of any kind of this proposition as 
expressed by. Mr. LaGuardia wie d a 6 per cent bank, where our 
people could go and get these small loans. We know that they can 
not do it. e know that banks will not allow these small loans. 
Consequently these people are forced to go to what might be termed 
these bootleg lenders and there are thousands of them in Washing- 
ton. 'They are in our Government departments and practicallv 
every one of our Government departments has some sort of so-called 
club. 'Phese clubs exact from 5 per cent a month to 15 per cent a 
month. This is not a condition that we are trying to do something 
that would harm our people. Our interest is in our people just as 
much as Congressman LaGuardia, and I think I am in as close 
touch with the working people and the p people as anybody in. 
the United States. That is my job and they come to me and we try 
to relieve their situation everywhere we can and if it is possible to 

t them loans, if the emergency is extreme, we try to get them a 
a from one of the banks. But they come to us and tell us that 
they have gone here and there and have borrowed so much money 
on an automobile. I know of а case the other day where a woman 
had to get a second-trust note and she went out in Maryland and 
got a second-trust note and I want to tell you she paid for it. It 
was only through some friends here of her шй that we were able 
to rescue that woman’s house through one of the banks here that 
kept them from foreclosing. So this question of 42 per cent does 
not scare us in the least. We know it seems exorbitant, but if an 
one will show us where money will come to Washington and establis 
a bank here or any other agency where people can go when they 
need it and get money, we will be for it. 

Mr. Bowman. It is not a question of paying for it, but it is a ques- 
tion of knowing where you can get it. 
Mr. Coteman. And where there will be some regulation that they 
can not be charged such exorbitant fees for examinations for doing 
this and doing that, and with all due respect to the Morris Plan 

Bank they get stung good and proper there and they get it 
and proper when they go to any of these so-called legitimate loan 
agencies because they always find some excuse to put something on. 

Mr. Bowman. You made some mention of various clubs and or- 
ganizations in the departments of the Government. Can you give 
us any line on those clubs? 

Mr. Coremax. No. I know that they exist. But I would not be 
able to go right where they are and tell you who and where, but J 
know they are there. 

Mr. Bowman. Do you know of anyone that could give that infor- 
mation t —Á 
Mr. Coteman. No; I do not, because us a matter of fact they do 
it and it is against the law to do it. They all know it is against the 
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law to do it and a person would be cut off from borrowing, and the 
fact of the matter is that these people have.to have this money and 
will not tell ури where they get it, but we know where it happens. 

Mr. Lamrzrr. You know that my sympathies have always been 
with the fellow that had to work for a Evite. | 

Mr, Corax. Absolutely. 

Mr. Lampert, I have done it myself 

Mr. Rew. Only his sympathies 

Mr. Coreman. No. h 

Mr. Lamrerr, This is the first time we are on opposite sides of the 
proposition. 

т. Colt. I am not going to feel bad about it. 

„Мг. Lampert. My opposition to the bill as written is based on the 
experience at the time a railroad organization, the Railway Brother- 
hood Union, bitterly * this bill and have been active in trying 
to get it repealed solely from the point of view that they consitler 
the interest rate too high. I am for any proposition, as you well 
know, and the rest of you know, that will help the laboring man’s 
condition, and while we seem to be on opposite sides of the question, 
I want to make that clear. 

Mr. Coteman. We are not. I am not at all worried about where 
you stand. 

Mr. Нола. You are interested in this from the standpoint of the 
working people. 

Mr. Coteman. Yes. 

Mr. Huu. And if Congress is going to pass legislation of this 
kind, that legislation should be broad enough to accord with the 

' views of those who are affected in the various bureaus and depart- 
ments as well. 

Mr. Coreman. We are for any proposition that you may devisé 
that will accomplish this pur and if you can devise a better 
plan'and a — m plan than this we would be for it. 

Mr. Нои, If we are going to legislate we ought to take into con- 
1 the fact that there are great abuses we should try to 
remedy. : 

Mr. Coteman. That is true. 

Mr. Huzx. Furthermore, in any legislation we pass here the wel- 
fare and interest of the laboring people are first to be considered. 

Mr. Coreman. Yes. 

Mr. Hux. If we are going to regulate we should get this regula- 
tion to a point where we can ascertain not only how much their 
losses are, but the salaries and what overhegd charges are made 
against the small loan. Is that true? 

Mr. Corema. Yes. In about 1912 when the so-called loan 
shark bill was here, our people were being gouged something awful. 
They legislated here for us as we have not any way of doing it for 
ourselves or we would do differently, and they took the loan sharks 
away, and I think we were then entitled to a certain license fee to 
help Jur our taxes. They moved across the line because they could 
not do business at one per cent in the District of Columbia, and I 
am — informed that they could not do business on two per 
cent, but they moved over across the District line and our people can 
go across the District line and they can get charged any rate that 
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they choose to charge them. That condition exists there. In this 
way, and you did the same way with a lot of things, you are taking 
taxes away from us, for instance, that we would have on our race- 
tracks, moving them to Maryland, and Maryland is getting all the 
benefit of it. So you have not done anything for the people of Wash- 
ington on these matters. Here is a condition that we know. We 
believe in this bill that there should be certain regulations. We 
believe in the first place that only reliable firms should be allowed 
to do business because there could be some way of getting in people 
who were not reliable and you would have trouble trying to curb 
them. We believe the bill should be amended so that no one should 


be allowed to do business in this bill unless they were first licensed . 


by the Commissioners after a very thorough examination, and only 
slowed to do business if they were acceptable to this board of com- 
missioners. 

Mr. MoLrobp. The rate of interest seems to be the moot question 
before the committee. Did I hear you say a little while ago that the 
315 per cent rate was not paramount in your argument, and that 
possibly 214 per cent would be accepted as an amendment! 

Mr Cu Ea No. I said you could probably work out gradu- 
ated rates which would give you a guarantee on all except very 
small loans under 875. 


Mr. Мої жор. Your main object in this bill is to set up the way that 


loans will be made and the rate of interest is not paramount?! 

Mr. Henverson. That is it. It is not with us. 

Mr. McLeon.. Then the 215 per cent suggestion is not acceptable 
to you people? 

Mr. Нехреввох. You can not do it at 24% per cent. 

Mr. McLzop. You are doing it in New York. 

Mr. Немревѕом. We tried it in New York. You might make a 
graduated rate from 314 on loans up to $100, 3 per cent at $200, and 
21% on loans above that. That would be much better than what 
you have. 

Mr. McLeop. You would not put much out in the District at 215 
per cent? 

Mr. Henverson. I think you would not get many. 

Mr. бпвевт. That is the amendment we would like to offer for a 
graduated one, up to $100, 3½ per cent, from $100 to $200, 3 per 
cent, and from $200 to $300 a rate of 149 per cent. Not only that. 
but the bill will be safeguarded in this, that if this is under Govern- 
ment supervision, under a banking commissioner, after his is in 
operation for at least a year we will have access to the profits made 
there, and I know that this committee will be fair enough if we 
come back here and we will show you that this rate is too high 
and that these concerns can not do business, that you will be able 
to reduce е rate, and we are perfectly willing to take a chance 
with something like this, as we want it to protect our people against 
being gouged as they аге at the present time. Should not this bill 
be broad enough to prevent the abuses and the gouging which are 
at present existing? Should not this bill be road enough to remedy 
some of these abuses? What about your exemptions of families as 
to furniture and your exemptions as to wages, as to attachment, 
and so forth? 
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Mr. Henvzrson. That is all covered in the bill. 

Mr. бпвевт. Only 10 per cent of the wages can be taken under 
this bill, and I will say to the gentleman that the testimony of Mr. 
LaGuardia and Mr. Dyer is something like this: Mr. Dyer said 2 

cent is too small. If that is the de reason for objection to the 

ill, I would like to suggest that we try a graduated rate. These 
gentlemen feel that is too small; but if the committee will agree to 
try in Washington, as s ted by the gentleman here, who has 
given the matier a t deal of thought, 3½ per cent for $100, 3 
per cent for $100 to $200, and 21% per cent from $200 to $300, if they 

— believe that a man can operate under that, let us try it and go 
ah 


Mr. Rew. His suggestion is that we have the figure next year but 
to go ahead under the bill as it is. 

Mr. Coreman. I would be willing to take a chance on the bill as 
а but І believe that І would accept the amendment of the graduated 

an. 

j Мг. блгвевт. If you gentlemen will agree to try it out, I do not 
think you can produce any reliable evidence here that you can operate 
any cheaper than that. Det us try it out. 

Mr. Rem. That is what he has said, that we will take a year's 
experience and then come back here. 

r. Hui. You are going to regulate this under license. Why not 
broaden it to have control of rates and these extraordinary char; 
"and other things, not say that they should prescribe а ‘rule, that 
they may try this system or that system which may be introduced in 
this bill; but if we are going to regulate it, give power sómewhere 
to protect all along the line instead of waiting for Congress to do 
something. 

Mr. бпвевт. Will the gentleman accept the bill if that is done? 

Mr. Hutt. I do not know about the bill. Are you aware of the 
fact that 85 per cent are under $100? General statistics show that. 

Mr. Guperr. No. The average loan is $110, I will prove to the 
satisfaction of the committee, by evidence I will submit. 

Mr. Henperson. There are no public records that will show that 
more than 20 per cent are under $100. 

Mr. Corema. I will suggest three amendments—graduated inter- 
est, and none but reliable people to be allowed to go into business 
in the District, and that they should be reliable to the extent of at 
least $25,000. We know there would be a lot of shysters get in. If 
it is put in, we want it reliable. 

Mr. Mc . That is the regular banking provision in all the 
States—$25,000 and upward. : 

Mr. N. That will be acceptable to every jone of the 
drafters. 


STATEMENT OF W. C. HUSHING, LEGISLATIVE REPRESENTATIVE, 
AMERICAN FEDERATION 0F LABOR 


Mr. Новніхо. Mr. Coleman has covered our point of view very 
well, and I simply want to indorse the bill in behalf of the Federa- 
tion with the amendments he has в E ) 

Mr. Опвевт. І will put into the record the laws of the States. 
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STATEMENT OF W. C. ROBERTS, LEGISLATIVE REPRESENTA 
OF THE DISTRICT OF COLUMBIA FEDERATION OF LABOR 


Mr. Ковевтѕ. We heartily approve what Mr. Gilbert and Mr. 

n have said. We have worked on this bill for a number of 

d approve this. 

cLzop. The committee will stand adjourned to the 28th of 

Арг1 930, when the opponents of the bill will be heard. I have re- 
uested the Chairman to communicate with Mr. Persons, vice presi- 

dod of this organization, that has been referred to. 

Mr. Сп.вевт. He has an office here in the city. 

(Thereupon, at 12 o'clock noon, the subcommittee adjourned to 


meet again Monday, April 28, 1930.) 


a 
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FRIDAY, MAY 2, 1930 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON THE 
Disrricr or COLUMBIA, . 
| Washington, .D. €. 
apne subcommittee this day met, Hon. Clarence J. McLeod pre- 
siding. > : 
Mr. McLzop. The subcommittee will be in order. Judge Gilbert 
has some statements that he wanted to insert in the record and let- 
ters. He did not want to be heard at this time, but will insert 
these in the record, and not take up the time of the gommittee. Is 
there any objection? 
Mr. Lampert. None whatever. I would like to have you give him 
carte blanche to put into the record anything he wishés in regard to 
_this matter. à $ * oy wm on 
I made a request that we invite Mr. Persons to be here. Is he here? 
I will renew the request. 

Mr. McLeop. Is he one of the proponents’ witnesses? 

Mr. Lampert. He is executive vice president of the American In- 
dustrial Lenders’ Association, with offices in phe Tower Building 


еге. © 
Mr. Кер, Do you want а subpena for him? 
Mr. Lamerrr. Yes; if it is necessary, I want a subpœna for him. 
Mr. бивевт. I will insert these letters that I have permission to 
put in the record. These letters are from different States, where this 
same Sage Foundation small loans law is in effect, written by the 
official of the State having its administration in charge, to Hon. 
Frank L. Bowman, author of the bill. 
(The letters referred to are as follows:) 


CONNECTICUT 


HazrrogD, January 7, 1930. 
Hon. FRANK L. Bowman, 
Howse of Representatives, Washington, D. C. 
Dear Sm: I have your letter of December 31 requesting me to give you сег. 
tain information relative to the conduct.of the small-loan business in Con- 
necticu 


t. 
Small-loan companies in this State operate under an act which is fashioned 


various evils which have been brought to light through close supervision. The 
rate of interest allowed under the act is 34 per cent 
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PRELIMINARY PROGRESS REPORT MADE BY THE SUBCOMMITTEE ON BANKS TO THE 
GOVERNOR'S TAX COMMITTEE IN OHIO, MAY 15, 1930 


. Because of its very character, the business of banking touches all other interests 
in the State which are represented on the governor's tax committee. 

Banks are interested in the taxation of real estate. Мапу bank loans are 
máde upon сз убаны security, and too heavy a tax burden may impair the 
ability of the bérrower to pay. In addition, approximately one-fourth of the 
w^ paid in Ohio by the banks themselves, are levied upon the real estate which 

ey own. 

The banks are interested in the tax burdens of manufacturers and merchants. 
Where these businesses are in competition with similar businesses loeated out- 
side Ohio, the profits they may make are governed to no little extent by the 
taxes which they must pay here. And, as agriculture, industry, and general 
business prosper, so do the banks. / 

The banks are interested also in the taxation of intangibles. No one knows 
better than the banks, the extent to which citizens of Ohio have transferred 
their intangible wealth outside the boundaries of the State or have invested it 
in tax-exempt securities. It is no exaggeration to say that if all the intangible 
wealth which belongs to Ohio citizens were, back within its boündaries, there 
would be no need for any Ohio business to go outside the State for any financial 
operation, 

The banking subcommittee, therefore, has listened with interest to the pro- 
posals made by other subcommittees and has found merit in all of them. It 
realizes full well, of course, that necessary revenues must be raised and’ that 
if any particular class of property or of taxpayers is to pay less taxes than it 
now does, other means of providing the revenues must be found. 

The great bulk of the property employed in banking consists of intangibles. 
The present laws of Ohio provide an effective means of assessing and taxing the 
capital assets of the banks at full rates. Because, under the uniform rule other 
intangibles are, as is known, largely escaping taxation, it is at once ар int that 
the banks are now contributing at least their fair share of the public revenue. 

In fact it is known that Ohio's present system imposes eer ily peo upon 
banks than.are imposed by the laws of some neighboring competihg States upon 
their banking institutions. (The subcommittee expects to assemble information 
on this point.) Meanwhile, we think it fair to assume that it is neither desirable 
nor possible to derive a greater amount of revenue from the banks of Ohio than 
that which has heretofore been raised from. that source; and that if any change 
is made whereby property now escaping taxation is reached and made to con- 

bute to the publie revenues, the banks, together with other interests which 
have been bearing the burdens, shall benefit thereby. 

Notwithstanding that the present situation thus represents à practical maxi- 
mur, the amount of taxes paid by banks in Ohio when compared with the tota 
amount of revenue raised is not great. Even as eompared with the amount of 
revenue raised from tangible and intangible personal property the contribution 
of the banks is relatively slight. 

In the annual report of the tax commission for the year 1928, there appears 
аз an appendix an abstract of the personal property in the "grand duplicate of 
the State. The following figures appear: à 


Aggregate grand duplicate of personal property... ......... э. $4,131, 369, 475 
Aggregate valuation of bank shares and property employed in 
private banking ER item eel Paes е INA ЕА YE A 271, 089, 500 


; ^ These figurés show that the aggregate assessment of capital employed in banking 
(exelusive of real estate owned by banks) is 6.5 per centsof the a&gregate assess- 
ment of tangible and intangible personal property. 

Iu terms of taxes paid, the percentage is slightly higher because banks are 
always located in municipalities, which, as a general, rule; have relatively high 
tax rated. Using the figures furnished by the commi on Allocation to State 
and local governments in its recent report (and inelüding public utility real estate 
as personal property in order to make these figures comparable with those fur- 
nished by the tax commission) we find that the total revenue from the general 
property tax on tangible and intangible personal property is there stated to be 

88,343,372. The tax on bank stocks, ete., amounted to $5,835,472, or 6.6 per 
cent of the total. The committee understands that Mr. Taft based his figures 
upon taxes levied and not upon taxes collected. 

When it is remembered that these percentages would be greatly reduced if 
other intangibles were effectively assessed Pe taxed at rates equal to those 
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mposed upon bank s ‚ the relative insignificance of the contribution of the 
banks under any conc¢ivable system of taxation thus becomes strikingly apparent. 

If comparison is е between the amount of taxes payable by banks under 
the present general property system and the total amount of revenue from all 
sources the insignificance of the former in the total picture is even more apparent. 
In the report of the committee on allocation above referred to, total revenues 
collected from all sources are given as approximately $360,000,000. Reports 
of earnings and expenses made by the banks to the Comptroller of the Currency 
and the State superintendent of banks reveal that the total of State, county, 
and Federal taxes paid by Ohio banks was approximately $10,000,000, or 2.8 
per cent of the total. This, of course, includes the Federal income taxes paid, and 
if these were eliminated, the percentage would be even less. : 

Bank real estate, of course, is no different from any other type of real estate 
in Ohio and banks must and will continue to pay the same kind and the same 
amount of taxes on any real estate wich they may own as any other taxpayer 
will do. The sole question at issue, therefore, is the type and character and the 
amount of taxes which banks shall pay on their personal Propergy. 

In view of this situation the subcommittee on banks feels that it would be 
impertinent for the banking interests to off any complete system of taxation 
for the State at large or even to indicate at this stage of the committee’s delib- 
erations, any preference among projected and possible systems. On the contrary, 
it seems to the subcommittee most appropriate to say that the banks desire no 
more than that the general system «hall be so devised that the burden of taxation 
shall be equally distributed' and that banks, in common with all other interests, 
shall bear their fair share of the whole. 

Many references have been made in other reports and in the deliberations of 
the general committee to the fact that the power of the State to impose taxes 
on or with respect to national banks is limited and is governed by section 5219 
of the Revised Statutes of the United States. Your subeommittee on banking 
is informed that the subeommittee on research has already taken cognizance of 
the legal questions involved and has requested a comprehensive opinion from 
the subeommittee on constitutional law and drafting, which, when submitted, 
is to be generally cireulated. We content ourselves-with stating the obvious fact 
that, whatever the limitations imiposed by the Federal law may be, they must 
be observed in fitting national banks into the schemé of taxation which the 
general committee shall finally approve. It need only be added that the object 
of Congress, in attaching conditions to the permission which it has given to the 
States to tax national banks, was to insure that such banks should bear their 
fair share of State and local taxation and no more. 

The committee is firmly of the opinion that, though the Federal legislation 
affects national banks only and does not prohibit: discrimination favorable to 
such bafiks, the policy of the State should be to treat its own institutions in 
matters of taxation upon a basis of equality with those incorporated by the 
Federal Government. Therefore, though this is but a preliminary report, we 
submit for the consideration of the general committee the thought that, with 
regard to legal limitations as well as from other points of view, the business of 
banking as conducted in Ohio, whether under national or State charter, should be 
considered and treated às a unit. } p 

The committee is at work gathering information primarily for its own advise- 
ment bearing upon the practical effect of various forms of taxation possible 
under the Federal statute to be applied to banks. It may be that the information 
thus assembled when complete in form and substance will be serviceable to the 
research committee ‘and the other. subcommittees. Informal arrangements 
have been made to avoid duplication of effort as between the work of this com- 
mittee in that regard and that of the research committee and to promote coordina- 
tion in the conduct of these investigations. 

Respectfully submitted. T. J. Davis, 

à Chairman the Subcommittee on Banks. 


SrATEMENT spy Н. E. Harpinc, Vice Presipent Fort Мовтн NATIONAL 
Bank, Forr Монтн, TEx.; MEMBER SPECIAL COMMITTEE ON SECTION 5219 
At present Texas imposes an ad valorem tax on bank shares, and the proposed 

amendment to section 5219 now before the committee does not change this section 
as it now applies to those States that employ an ad valorem tax, except that it 
establishes a yardstick by which a comparison of taxes of national banks may 
be had with taxes imposed upon mercantile, manufacturing, and business corpo- 
rations. a : 


x 
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full share of the tax burden. Of eourse the bankers of Kentucky are still enti 

to the protection of 5219, but no attack on the present, law has ever been 
since its passage and we are quite sure that none will be made so long as the State 
keeps its part of the gentleman's agreement. 

As I understand it, the status of bank taxation in Kentucky that I have out- 
lined is unchanged under this proposed amendment of section 5219 unless the 
State of Kentucky sees fit to act under the second proviso of section 1, elause B, 
in which-event it would have to set up some new: machinery requiring disclosures 
for manufacturers, merchants, and others not now required, but which would be 
necessary under this amendment 5219 in order to provide a yardstick for the 
taxation of shares of national! banks. X 


The bankers of Kentucky felt and still feel that they were thus mm X 
de 


Сеты 
STATEMENT BY WALTER KASTEN, PRESIDENT OF FIRST WISCONSIN NATIONAL 


BANK OF MILWAUKEE, WIS., AND MEMBER OF THE COMMITTEE OF THE AMERICAN 
BANKERS ASSOCIATION ON SECTION 5219 


A system of national banks fulfills a paramount need of the Federal Govern- 
ment in providing a medium of credit under national supervision through whieh 
our vast trade and commerce may We financed and a medium of finance. for the 
Government itself in times of financial stress. i 

The protection given to national banking associations as agencies of the Federal 

overnment, therefore, has a broader purpose than the protection of the indi- 
vidual stockholder. Such protection guarantees the continued integrity of an 
arm of the Government itself. : 

Because of the governmental interest in maintaining these financial agencies 
of the Government, amendment of section 5219 of the United States Revised 
Statutes should be permitted only to the extent that such amendment is con- 
dese with the protection given to national banking associations at the present 

ime. 

The amendment of section 5219 of the United States Revised Statutes as 

roposed by the tax commissioners of the several States and as consented to 

y the committee of the American Bankers Association on section 5219, seems 
to me to preserve the underlying protective, principles of section 5219 and at the 
same time to give to the States a broader choice in their methods for taxing 
national banking associations. Such amendment undoubtedly will facilitate the» 
collection of a fair burden of taxation from national banking associations in а 
large number of States. " 

I, therefore, am in favor of and advocate the enactment by the Congress of 
this amendment, believing that it will go far to settle such controversy as exists 
at present over the taxation of national banking associations. : 


STATEMENT BY CHARLES H. MYLANDER, VICE PRESIDENT FIRST NATIONAL BANK, 
CINCINNATI, OHIO, AND MEMBER SPECIAL COMMITTEE ON SECTION 5219 A. B. A. 


From 1851 to the present, Ohio has raised all of its local revenues and, at times, 
a part of its State revenues, by means of a system of general property taxes. 
By reason of the rigid provision for uniformity in the State constitution which 
provided ''that all property, both personal and real, shall be taxes at its true 
value in money, according to a uniform rule," assessments presumably have been 
at full cash value, and rates on both real estate and personal property uniform. 
Under this system the banks in Ohio have paid the full local property rate 
upon such real estate as they might own, and have paid the same rate upon the 
value of their shares, which for the most part has been computed by adding 
together the capital, surplus, and undivided profits of the bank, and deducting 
паи то — 7 — of the real estate owned. J 
will readily be seen that in Ohio, as in all of the other general property-tax 
States, the banks paid far more than their share of the M ТАЕ 5 on 
property other than real estate. In the year 1926, for example, the total value 
of all property listed fof taxation in Ohio was approximately $13,000,000,000. 
‚ Of this, $ „000,000,000 was real estate; $1,500,000,000 property of public utility 
corporations; $250,000,000 automobiles, and $250,000,000 shares of State and 
National banks. It can readily be seen, therefore, that all of the other personal 
property located within the State of Ohio, including the livestock and farm 
products located upon its farms; the househóld goods and jewelry of its 6,000,000 
people; the machinery, raw materials and finished products of Ohio's thousands 
of industries and the stoeks of goods on the shelves of its thousands of merchants— 
to Му nothing of ич рш, of йош жең of wealth represented by bonds, 
notes, mortgages, and other forms of intangible property, w: i 
at only about $2,000,000,000. F 
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Due tb the fact that so little of the competing moneyed capital in the State was 
reached for taxation, three national banks located at Columbus, Ohio, acting 
under the guidance of the Ohio Bankers’ Association, in July, 1927, started pro- 
ceedings in the Federal District Court for the Southern District of Ohio, seeking 
to enjoin the collection of the last half of the 1926 taxes levied upon the shares 
of stock of these three institutions. In their bill of complaint, it was charged, 
that the provisions of section 5219 which forbade a State to tax the shares of a 
national bank at.a rate higher than that assessed upon other moneyed eapital in 
the hands of individual citizens coming into competition with the business of 
national banks was being violated. 

Particular emphasis was laid by the banks upon the fact, first, that the shares of 
stock in building and loan associations were taxed as a credit, and a deduction of 
the shareholders’ debts allowed therefrom, a privilege not extended to the owners 
of shares of national banks. Second, that finance companies, real-estate mort- 

age companies, &nd. other incorporated money lenders were enabled. undér 
the laws of the State to establish a statutory residence in an outlying tax district 
where rates-were much lower than in the city in which their principal business 
was conducted, a privilege which also was denied to the national-bank share- 
holders. б Y 1 

Third, that the general notorious breakdown of the tax machinery, in so far 
as the listing of intangibles was concerned, caused the banks to pay more taxes 
than they would have paid had this other intangible: property been reached and 
taxed. > : 

Lengthy hearings were held before a master commissioner, and in July, 1929, 
the master presented his report to the court, in which he covered both the facts 
and the law in the case, and upheld the contention of the banks in every par- 
ticular, recommending to the court that a permanent injunction be issued, 
restraining the i ў treasurer {rom collecting any of the taxes on the shares 
of the three banks: а " 

Meanwhile, simitar suits had been filed on behalf of these three plaintiff banks, 
covering the taxes levied for the years 1927, 1928, and 1929. 

In addition, numerous other national banks located in other counties in the 
State of Ohio had filed similar’ applications for injunctions against the collection 
of taxes on the shares, alleging the same*kind of discrimination as that brought 
out in the Columbus case. For the most part, these later suits were brought in 


the State courts, and in every case temporary orders were issued by the court 


and further hearings held in abeyance, awaiting the outcome of the Columbus 
case. 

As а result of this litigation, something over two and one-half millions of 
dollars of taxes which had been levied om shares of Ohio national banks are 
to-day unpaid, awaiting the outcome of these cases. € 

Meanwhile, in 1929, the general assembly of the State of Ohio, submitted to 
the electors a proposal to amend the tax sectighis of the State constitution, which 
proposal was approved by the voters at the November, 1929, election. Briefly, 
this proposal, which becomes effective January 1, 1931, will permit the Legis- 
lature of Ohio to write a new tax code for the State, subject to only two limita- 
tions; first, that real estate and improvements thereon must be taxed according 
to value, and by a uniform rule; second, that the rate levied on any property 
taxed according to value shall not exceed 13 per cent of the true value in money 
of the said property. { 

Following the approval of the constitutional amendment Governor Cooper of 
Ohio, selected a committee of citizens to investigate and to present to the next 
session of the legislature, plans for a new tax eode, Among the many subeom- 
mittees named by the Governor's committee, as it is known in Ohio, was one on 
the taxatton of banks. This committee has just filed its first report, copy of 
which is attached hereto, and made a part of this statement. 98 

It will thus be seen that the situation in Ohio is different from that of almost any 
other State in the Union. With the State changing its entire tax system within 
the next 12 months, the legislature is free to fit its system of bank taxation into 
the general scheme and to comply with the restrictions on the taxation of national 
banks as set down by section 5219. There should be no great difficulty in Ohio. 

In so far as the proposed agreed bill to amend section 5219 is concerned, it 
will, of course, give to the Legislature of Ohio an ‘opportunity (if it decides, to 
classify personal property for the purpose of taxation) to levy a higher rate upon 
bank shares than it does upon notes, bonds and other intangible property. A 
higher rate on bank shares would be accepted by the banks of niv. without 
question, providing other financial, mercantile, manufacturing and business 
corporations pay as heavy a burden as do the banks. 
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Mr. Luce. Unless there is occasion for further oral testimony, we 
will not sit to-morrow, but we will adjourn now. я 

Mr. Сооке. I should like, Mr. Chairman, to put into the record а 
survey of bank taxation г the United States, third edition, prepared 
by our committee as of September, 1929. It Contains in parallel 
columns a summary of the bank taxing systems of all the States and 
the District of Columbia. It also has a table as to the taxation on 
юли їп сип States. 

r. LESER. ad a copy of it sent to me, and ther i 
takes about Maryland. P : a 
Mr. Armson. And some mistakes about Minnesota, too. 
3 Мек ud Rhode Island. 
Ir. Leser. It is a very poorly prepared pamphlet. 

Mr. Winco. Let us see if this is going in. Mt it haa been challenged 
by three men as to its correctness, had it not better be corrected before 
it goes into the record? é 

Mr. Cooke. We do not care anything about it. I do not know 
that it would have any probative value as to the matters under dis- 
cussion. There is no substantial misrepresentation. 

Mr. Arson. It represents that we tax bank shares 30 per cent, 
when it is 45 per cent, and it also says that we tax real property 
about two-thirds of the actual value, which is an incorrect statement 
because our real estate in Minnesota is taxed as close to 100 per cent 
full value as it is possible. 


Mr. Cooke. Our correspondents seem to be well posted, and they 


gave that information, but if it is not correct we are sorry. 

I should like to have the witnesses who were here expecting to 
testify on behalf of the American Bankers Association to rise while | 
call their names. ў 

Mr. James Ringold, president United States National Bank 
Denver, Colo. e^ ‚ i 

Mr. Raymond К. Mattisom, president, the National Bank of 
Tacoma, Tacoma, Wash. / 

Mr. Nicholas Н. Dosker, viée president, the Louisville Trust Co. 
Louisville, Ky. 

Mr. Charles Н. Mylander, vice president, the First National Bank 
Cincinnati, Ohio. н 

Mr. David М. Auch, secretary, Ohio Bankers Association, Colum- 
bus, Ohio. 

Mr. E. A. Onthank, president Safety Fund National Bank, Fitch- 
NER E. H 

Mr. R. E. Harding, president, the Fort W Nati 
Fort Werth Ten. g, р the For orth National Bank, 

Mr. S. R. Quaden, comptroller, First Wisconsin National Bank, 
Мнн Wis. ; S 

r. J. R. Cain, jr., vice president, the Omah i 
оза Ne jr., p e Omaha National Bank, 
Mr. Luce. I did not realize that we were surrounded by so many 
witnesses on this side. If you want to have a hearing to-morrow 
morning, I do not want you to go home feeling you were treated un- 
fairly. Or they may submit individual statements if they so desire. 

Mr. Cooke. I do not suggest that, but if you should not follow the 
suggestion of the tax commissioners here and of the bankers, we 
would like to come back. This bill was prepared not at the instiga- 
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tion of the banks. The initiative did not come from us for any 
amendment, but we joined in it wholeheartedly because we think it 
is in the public interest; but, as I said, if this is not adopted, we 
would like to come back. 

Mr. Luce. I want to feel quite sure that you do not want to be 


heard. : 
Mr. Cooxe.. You would have difficulty in maintaining a quorum on 


Saturday, and if we could make that erstanding, we will.not have 


to.trouble the committee to-morrow. ; 
` Me Wixao. I have just been handed a statement that I think 
ought tẹ go into the record. Mr. Foley would like to introduce & 


statistical document, 

Mr. Forex. I should like to offer a statistical survey of national 
banks prepared by Moody's Investment Service, made up by com- 

utations found in their own records and from data obtained from the 

retary of the Treasury, which perhaps pictures to some extent the 
information that Judge Paton has in his tables. | 

Mr. Winco. You offer it in place of this one here? 

Mr. Forger. No; supplementing it. 

Mr. Luce. There are ru f the Committee on Printing with 
respect to this matter of reproducing diagrams with which I am not 
informed in detail, but I have the impression that there may be some 
criticism. 

Mr. Winch. І think the committee gan arrange that. 

Mr. Luce. The clerk of the committee informs me that we are 
being criticized every week about the charts we are submitting. Ido 
not care to take the responsibility for it; I shall have to leave that sult 
ject to the approval of the chairman of the committee. 

Mr. Fouery. We can file copies for each member of the committee. 

(Additional statements were presented to the commit -for the 
record, as follows:) 


STATEMENT OF N. H. DOSKER, VICE PRESIDENT LOUISVILLE TRUST CO, LOUISVILD®, KY. 


Regarding the amendment to section 5219 of the Revised Statutes of the 
United States, as drawn by the joint drafting committee, representing the 
Association of State Tax Commissioners and the Ameriean Bankers Association, 
upon which a hearing was had before the House Committee on Banking and 

urrency on May 9, 1930, as a substitute bill for the Goodwin bill before that 
com mittee: 

Representing the bankers of the State of Kentucky, both State and national, 
as the chairman of the jurisprudence committee of the Kentucky Bankers Associ- 
ation, I- desire merely to say that the Kentucky bankers favor this bill as the 
best solution that can be found to settle finally the long agitation for an amend- 
ment to 5219 that will meet the views of the various tax commissioners of 5219 
that will meet the views of the various systems of taxation, and the various 
States operating under various systems: of taxation, and the bankers of the 
country as represented by the American Bankers Association. 

Being a State in which the tax rate on intangibles is less than it is on tangibles, 
Kentucky would operate under section 1 (b) of the proposed amendment. 

The rate on-intangibles in Kentucky is 50 cents on $100 of market value and, 
therefore, strictly speaking, bank shares in Kentucky can not be taxed in excess 
of this amount. 

Several years ago, the Kentucky Bankers Association introduced a bill in the 
legislature which was duly passed and is now the law by which Kentucky bankers 
permitted themselves to be taxed in excess of the limitation provided by 5219, 
yet a great deal less than the unfair tax in effect prior to that time. 

The bankers of the State of Kentucky. now pay on their shares on capital, sur- 
plus, and undivided profits a tax of 50 cents on $100 to the State, 20 cents to the 
counties, 20 cents to the cities and 40 cents to schools, or a total of $1.30, as against 
a former tax varying from $3 to $4 per $100. 
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Mr. Luce. The hands of the clock are approaching half-past 5. 


Mr. Winco. Thank you very much for that information. I am 


to blame for his going along. 
We appreciate your coming here. 


Mr. Luce. There remain but three members of the committee in 


attendance. 

Mr. SEIBERLING. I have a question I would like to ask. 

If you have a branch in another State, who gets the tax? 

Mr. Pierég. Those аге not allowed. They have to bein California. 

Mr. Luce. If there are any other gentlemen present who desire to 
add further to the testimony tha has been given to-day, am sure 
that the chairman of the committee will be glad to consider the inser- 
tion in the record of statements. 

Mr. Winco. May I make this suggestion? 

To-day I have had two different members of the House who are 
not fhembers of this committee who made the same request on me 
and several times before when this tax question was up lawyers of the 
House have brought this up—for a pencil memorandum giving the 
p authorities covering this situation. 1 think in one of the 

riefs filed to-day we had a citation of the leading cases, but I think 
that if Judge Paton or some other gentleman could prepare and give 
us that, it would be helpful—simply a citation of the leading author- 
ities covering this question of State taxation. 

Mr. Suuuivan. We have them in the printed brief we left with you. 

Mr. Winco. But that is scattered through the brief. ; 

: М. Parton. That is to say, the Federal decisions affecting the valid- 
ity of it? 

Mr. WIxdo. The leading cases interpreting section 5219. 

Mr. Parton. All right. State decisions, or just Supreme Court 
decisions? : ; 

Mr. Winco. Those that you think are important. Do not give us 
a long list, but those that you think are the key cases, so that the 
lawyers in ће House not on the committee who pick up our hearings 
may find them there. 

Mr. Parton. All right. 

(The list of citations referred to are reproduced below.) 


CHRONOLOGICAL INDEX To DIGEST OF ALL UNITED STATES SUPREME COURT 
DECISIONS ON THE TAXATION OF NATIONAL BANK SHARES 


(With additional Federal and State court decisions involving sec. 5219, U. 8. 
Rev. Stats.) 


[May 27, 1929, Macallen Co. v. Mass. (279 U. 8. 620), opinion refers to sec, 5219) 
1927. First National Bank of Hartford v. Hartford (Wisconsin), 273 U. S. 548. 
1927. Minnesota v. First National Bank of St. Paul (Minnesota), 273 U. 8. 561. 
1927. Georgetown National Bank v. McFarland (Kentucky), 273 U. S. 568. 
1926. First National Bank of Guthrie Center v. Anderson: (Iowa), 269 U. S. 341. 
1923. Des Moines Bank v. Fairweather (Iowa), 263 U. S. 103. 

1922. Heisler v. Thomas Colliery Co. (Pennsylvania), 260 U. S. 245. 

1922. Кеше Манон Bank of Kingfisher v. Board of Equalization (Oklahoma), « 
1922. First National Bank of Gulfport v. Adams (Mississippi), 258 U. S. 362. 
1921. Merchants National Bank v. Richmond Virginia), 256 U. S. 635. 

1919. Bank of California v. Richardson (Califórnia), 248 U. S. 476. 

1919. Bank of California v. Roberts (California), 248 U. S. 497 

1913. Amosk Savings Bank v. Purdy (New York), 231 U. S. 373. 

1910. Citizens National Bank v. Kentucky (Kentucky), 217 U. S. 443. 
1910. First National Bank v. Estherville (Towa), 215 Ü. 8. 341. 
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1908. First National Bank of Albuquerque v. Albright (New Mexico), 208 U. 8. 
548. 

1905. Сом v. First National Bank of Covington (Kentucky), 198 U. 8. 
100. 


1905. San Francisco National Bank v. Dodge (California), 197 U. S. 70. 

1903. People's National Bank v. Marye (Virginia), 191 U. S. 272. 

1901. (Same case below), 107 Fed. 590. k 

1902. Jenkins v. Neff (New York), 186 U. 8. 230. : 

1902. Lander v. Mercantile Bank (Ohio), 186 U. S. 458. : 

1902. *Covington v. Covington First National Bank (Kentucky), 185 U. 8. 270. 

1901. Commercial Bank v. Chambers (Utah), 182 U. S. 556. 

1899. Third National Bank of Louisville v. Stone (Kentucky), 174 U. 8. 432. 

1899. First National Bank of Wellington v. Chapman (Ohio), 173 U. 8. 205. 

1899. Owensboro National Bank v. Owensboro (Kentucky), 173 U. S. 664. 

1897. Merchants Bank v. Pennsylvania, 167 U. 8. 461. 

1897. Aberdeen Bank v. Chehalis County (Washington) 166 U. &. 440. 

1897. Bank of Commerce v. Seattle (Washington), 166 U. 8. 463. 

1896. First National Bank of Garnett v. Ayers (Kansas), 160 U. S. 660. 

1895. Lindsay v. Shreveport Bank (Louisiana), 156 U. S. 485. 

1866. Churchill v. Utica (New York), 154 U. S. 550. 

1871. Van Slyke v. Wisconsin (Bagnall v. Wisconsin), 154 U. S. 681. 

1891. Talbot v. Silver Bow County (Montana), 139 U. S. 438. 

1890. Palmer v. Me Mahon (New York), 133 U. S. 660. 

1888. Whitbeck v. Mercantile Bank (Ohio), 127 U. S. 193. 

1888. Bank of Redemption v. Boston (Massachusetts), 125 U. 8. 60. 

1887. Davenport Bank v. Davenport (Iowa), 123 U. S. 83. х 

1887. Mercantile Bank v. New York, 121 U. S. 138. 

1886. (Same case below), 28 Fed. 776. 

1887. Newark Banking Co. v. Newark (New Jersey), 121 U. S. 163. 

1887. Stanley v. Supervisors of Albany (New York), 121 U. 8. 535. 

1882. Supermann v. Stanley (New York), 105 U. S. 305, 316. 

1885. Boyer v. Boyer (Pennsylvania), 113 U. S. 689. oe gee 

1881. Hills v. Exchange Bank (New York), 105 U. S. 319. 

1881. Evansville Bank v. Britton (Indiana), 105 U. S. 322. 

1881. Rosenblatt v. Johnson (Missouri), 104 U. S. 462. 

1880. National Bank v. Kimball (Illinois), 103 U. S. 732. 

1879. Pelton v. National Bank (Ohio), 101 U. S. 143. 

1879. Pelton v. National Bank (Ohio), 101 U. 8. 143. 2 

1879. Cummings v. National Bank (Ohio), 101 U. 8. 153. 

1879. People v. Weaver (New York), 100 U. S. 539. 

1877. Adams v. Nashville (Tennessee), 95 U. S. 19. f 

1876. People v. Commissioners of Taxes' Assessments (New York), 94. U. 8. 527. 

1876. Waite v. Dowley (Vermont), 94 U. 8. 527. 

1874. Hepburn v. School Directors (Pennsylvania), 23 Wall. 480. 

1873. Tappan v. Merchants National Bank (Illinois), 19 Wall. 490. 

1870. Dows v. City of Chicago (Illinois), 11 Wall. 108. 

1869. National Bank v. Commonwealth (Kentucky), 9 Wall. 353. 

1869. Lionberger v. Rouse (Missouri), 9 Wall. 465. 

1868. Austin v. The Alderman (Massachusetts), 7 Wall. 694. 

1866. People v. Tax Commissioners (New York), 4 Wall. 244. 

1866. Bradley v. The People (Illinois), 4 Wall. 459. 

1865. Van Allen v: The Assessors (New York), 3 Wall. 573. 

1927. Binder v. First National Bank of St. Louis (certiorari denied, 274 U. 8. 
743), 16 Fed. 990. 

1927. Central National Bank v. McFarland (Kansas), 20 Fed. (2d) 416. 

1891. First National Bank v. Lindsay (Louisiana), 45 Fed. 619, 626. 

1890. Whitney National Bank v. Parker (Louisiana), 41 Fed. 402, 407, 409. 

1927. Comanche County v. American&National Bank (Oklahoma), 252 Pac. 408. 

1927. People ex rel. First National Bank of Olean v. Breder (New York), 129 
Misc. 787. 

1926. People ex rel. Pratt v. Goldfogle, 242 N. V. 277. 

1926. (Companion cases), 242 N. Y. 540-546. i 

1922. People ex rel. Hanover National Bank v. Goldfogle et al., 234 N. Y. 345. 

1915. Second National Bank v. City of New York, 213 №. Y. 457. 

1908. People ex rel. Bridgeport Savings Bank v. Feitner, 191 N. Y. 88. 

(Montana) Commercial National Bank v. Custer County, 245 Pac. 259. 

(Montana) Miles City National Bank v. Custer County, 245 Рае. 265. 
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NATIONAL BANKS—TRANSFERORS TO BE 
PREFERRED CREDITORS 


FRIDAY, MAY 16, 1930 


House or REPRESENTATIVES, 
ComMITT¥E ON BANKING AND CURRENCY, 
$ Washington, D. С. 

The committee met in the committee room, Capitol, at 10.30 
o'clock, a. m., Hon. James G. Strage presiding. 

Mr. Ѕткоха. The committee Wall come to order. We are met 
this morning for the purpose of a Rearing on Н. R. 5634, and I will 
insert a copy of the bill in the record at this point. 

(The bill referred to is printed in full as follows:) 


[H. R. 5634, Seventy-first Congress, second session] 


A BILL To provide that transferors for collection of negotiable instruments shall be preferred creditors 
of national banks in certain cases 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, 'That upon appointment of a receiver any 
national bank the transferor of a negotiable instrument transferred such 
bank for collection shall be a preferred creditor in the amount of the liability of 
such bank, if such negotiable instrument (1) is drawn against the delivery of an 
accompanying document of title relating to real or personal property; (2) has 
been transferred to such bank after the enactment of this act; and (3) has been 
collected, either in whole or in part, by such bank. The provisions of this act 
shall not apply to any case where the transferor is a depositor in the bank and 
the proceeds of collection have been credited by the bank to his account. 

Mr. Strona. Mr. Ludlow, who comes from Indianapolis, Ind., 


is present, and desires to present some matters to the committee. 


STATEMENT OF HON. LOUIS LUDLOW, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. LupLow. Mr. Chairman and gentlemen of the committee, I 
thank you for the courtesy of the hearing and I shall try to show my 
Nine Hon by being brief 

have prepared a little statement which I should like ‘to have go 
into the record. I would indeed consider myself derelict in the per- 
formance of my duty if I did hot appear here to-day in behalf of a 
very large and important business constituency which I represent in 
support of House bill No. 5634, introduced by Mr. Strong of Kansas, 
to provide that transferors for collection of nonnegotiable instru- 
ments shall be preferred creditors of national banks in certain cases. 

According to my way of thinking this bill is conceived in sound 
thinking and honest practice. It seems to me that it corrects a very 
obvious error and injustice in commercial procedure that needs to be 
corrected. As I visualize the situation a business man who nowadays 
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sends a sight draft to a bank ih another city for collection is in about the 
same fix a man would be in if he entered a bank and while there 
inadvertently dropped a thousand dollar bill on the floor. A bank 
employee grabs the bill and the owner, demanding th his property 
be restored to him, is repulsed with the curt announcement: 

\ You can not have your bill because you had the bad luck to drop it in this 
bank. We will keep your money but some time you may get back as much as 10 
per cent of it. 

That is the way the thing works now. The connection which the 
business man has with the out of town bank to which he intrusts his 
collection is usually about as accidental and casual as indicated in 
this illustration of the man who happens to be in a bank and carelessly 
drops a bill there. Under such circumstances it is only right and 

roper that the business man or firm that sends the bill on for col- 
ection should be a preferred creditor. : 

I know it is argued that the local creditors living in the same city 
where the bank is located also are victimized when the bank fails 
and are entitled to the same consideration as the out-of-town firm that 
uses the bank only for a temporary and specific purposes, namely, 
the service of making a collection. In my opinion the two cases are 
not parallel. The local creditor has means of knowledge of the con- 
dition and personnel of the bank which the out-of-town firm can not 

ss. In a small town everybody knows the president and cashier 
of a bank. If they are plungers, if they are untrustworthy, it is a 
matter of,common gossip. In a larger city bank officials are known 
at least by reputation and a local citizen has means which'an outsider 
does not have of ascertaining a bank’s solvency and dependability. 
So I say that an outside firm which uses a bank as a mere temporary 
могу for a specific purpose should not be penalized by being forced 
into the class of general creditors after the bank fails. 

In a letter to me Merritt Fields, executive manger of the Indian- 
apolis Association of Credit Men, one of the keenest and ablest busi- 
ness men I have ever known, states succinctly the purposes to be 
achieved by the Strong bill and his exposition is so clear and convincing 
that I am asking that it go into the record. He says: 

Briefly here is the kind of a situation it covers. Suppose the Acme-Evans Co. 
(for illustration) gets an order for a carload of flour from a customer in Minne- 
apolis; Acme-Evans ships the car of flour to the customer, sending a sight draft 
with bill of lading attached to a Minneapolis bank instructing the Minneapolis 
bank to remit the money to Acme-Evans Co. as soon as the customer pays for it 


and the customer can not get the bill ef lading and get possession of the flour 
until he has paid the bill at the Minneapolis bank. ow in the meantime after 


the customer has paid and secured possession of the flour and before the bank . 


has remitted the money to Acme-Evans Co., the bank fails. Under the law as it 
now stands in most States, the Acme-Evans-Co. is nota [ете credit ór—they 
have to take their chances as a general creditor of the bank that fails, which of 
course, is all wrong. The Acme-Evans was never a depositor of the Minneapolis 
bank and the Minneapolis bank was merely a trustee for hire. 


I have received letters from 76 business firms of Indianapolis in 
support of this bill. Many. of these are known nationally an infer- 
nationally. The firms that have written to me are as follows: 

Eli Lilly & Co. inegring Metal Рг г 
Е. С. Atkins & Co. . i t ont и кми Серге 
Кїпдап & Со General Outdoor Advertising Co. 

The Wm. * Co. 


Van Camp's. у 
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Leedy Manufacturing Co. 
Fayette-Jellico Coal Co. 


Thomas & Skinner Steel Products Co. 


Homer McKee Co. 

Thomas Madden Son & Co. . 
Inland Box Corporation. 

'The House of Crane. 

Insley Manufacturing Co. 


"Tanner & Co 


Harry B. Mahan Co. - л 
Fairway Coffee Со. 

The Olds Co. 

U. S. соте Fiber Box Со. 
Emerson Scheuring Tank Co. 
Vonnegut Hardware Co. 

Fit Rite Cap Co. 

Hatfield Electric Co. 

Baur Tack Co. 

Knefler Bates Co. 

Indiana’ Wheel & Rim Co. 
Fahnley & McCrea Millinery Co. 
Central Rubber & Supply Co. 


Diamond Chain & Manufacturing Co. 


Peoples Coal & Cement Co. 
Central Wall I & Paint Co. 
The H. Lieber Co. 

Indiana Grain Dealers’ Association. 
Acme-Evans Co. 

Lawrenceburg Roller Mills Co. 
Levey Printing Co. 

P. R. Mallory & Co. (Inc.). 
Indiana Wall Paper Co. 
Paper Package Co. 

The Sargent-Gerke Co. 
Oakes-Swenson Co. 

The Miller Rubber Co. 


Fabric Produets Corporation. 

The Rockwood Manufacturing Co. 

Kiefer-Stewart Co. 

Ogle Coal Co. 

Hide Leather & Belting Co. 

The Peoples State Bank. 

.Hamilton, Harris & Co. 

The Standard Metal Co. 

Griffith Victor Distributing Corpora- 
tion. — Ў 

Indianapolis Paint & Color Co. 

Dockwiler & Kingsbury Co. 

The Goodyear Tire & Rubber Co. (Inc.) 

Indianapolis Belting & Supply Co. 

Gregory & Appel, Ind. 

Indianapolis Varnish Co. 

Long-Knight Lumber Co. 

U. S Encaustic Tile Works. 

C. P. Lesh Paper Co. 

Indianapolis Glove Co. 

Westinghouse Electric Supply Co. 

Holeomb & Hoke Manufacturing Co. 

Hoosier Electric Refrigerator Corpora- 
tion. 

Hall-Neal Furnace Со. 


4 Blud-Rub Manufacturing Co. 
{ Lilly Varnish Co. 


Crescent Oil C. 


Ў Prest-O-Lite оа Battery Sales 


Corporation. 

A. Burdsal Co. 

Can Camp Hardware & Iron Co. 
International Printing Co 


Farmers Grain Dealers Association of ' 


Indiana, and 


Sentinel Printing Co. 


I do not wish to encumber the record by inserting the text of these 


letters, 
mittee. 


t with your permission I shall file them with the com- 
hey comprise & mass of documentary evidence of great 
force and persuasion in favor of this bill. 


I am very much obliged, Mr. Chairman. ay 
Mr. Ноорев. Have you had any letters in opposition? 


Mr. Luprow. Not one letter. 


Mr. НоорЕв. Do you know what the counterclaim is as to the 
bill—the reasons that are advanced why it would not be a sound 


matter? 


Mr. Luplow. І have never heard the argument on the other side. 
I assume all creditors should be treated equally, but I tried to say 


that I thought there was a differentiation 


creditors. 


tween the two types of 


I am not а banker and not familiar with the technicalities of the 
situation. I am speaking of the justice of the situation. 
Mr. Hooper. I was wondering if you had heard what the other 


side of the argument was. 


Mr. Luptow. No. My constituents as far as I have heard seem 
to be unanimously in favor of the bill, and, as their Representative, 
I should like to have this material considered by the committee. 

Mr. Srrona. Does any other member of the committee wish to 


ask any questions? 


Mr. Dunsar. I think Mr. Ludlow has presented the case very 


‘clearly ang 


onclusively. It is jn accord with my idea. 


* 


| 
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Mr. .Luptow. I think, Mr. Chairman, Mr. Dunbar is perfectl 
acquiainted with these people. Being an exceptionally бф ье» 
е, — ye К these ре car as well as I do. He knows the 

of the firms, W &re am the best i in" 
country. All seem to be of one mind. or " 5 кезш 

Mr. Оохвлк. If I sell a bill of goods to a man or а carload of 

to a man and they are sent to him with the bill of ladi 


goods 
attached, and that man pays for that car of goods, receiving his bi 
- of lading before he receives his goods, it is ins buses af fils Ay 


forthwith, to remit to the man who sent the bill of ladi 

1 c 1 i ing, so as t 

reimburse him and not, as in some instances, to keep 5 in 

abe. bank for two, three or four days and if the bank fails in the 

te xk ика as опе of the common creditors. It does not 
r. Lerts. Suppose it happens the very day the check i 

кш He drawee oP the draft—what SU. in es then? catus 

remitied о, I should say that that money should forthwith be 
г. Lerrs. They could not do it üntil the mail went out 

Mr. Duns + they could not do i il t it wwe 

but it utis r C o it until the mail went out, 

Mr. Lerrs.(That is the way these things happen, аз I understand 

it—a draft is presented and the drawee Poa it and gives his 


. check on that bank and the bank charges it up against his account, 


but before they have an opportunity of transmitting i 
y : А t—they h 
ady changed the credits on the records of the beak beak bates 
they can transmit it, the bank becomes insolvent. What would you 
0 Pec were mee is no negligence on the part of the—— 
Mr. Dunsar. was never the intention of the man who sent the 
denn. that his money sould be deposited in that bank as wdepositor. 
t was never his intention in the world, ahd it is the same as pre- 
senting a check to that bank drawn on a foreign bank, and if he passes 
it over the counter and while the man is looking for the money to 
pay him, the bank would go into the hands of 9 receiver, the bank 
RM NO. me Dave to Keep this check; (the bank has failed 
esen ec i r in wi 
ое тон pona и eck and so you will have to come in with 
ME. — Is there any statute— — { 
г. WIN do. Just опе moment; I want to challenge the state 
two friend from Indiana. The decisions of the 2 — o ns 
e Doxsan. What are the decisions of the courts? 

. Wiwao. No title passed to that check. 'en i i 
possession could not be а upon. ß! 
ae Strong. Have you finished your statement, Mr. Wingo?, 

. Mr. Winco. My friend made the suggestion that while a man 
is pne a check—a man, a rank outsider—passing a check across 
soot seal ре 3 Hs bags. Ше cash was paid out the 
r e о , and t. ы 1 
а дез tonal эу at they could then retain 
Mr. Dunpar. And you say no? 
M SUNG. ти A Гена do. 

Mr. Lerrs. Here is the proposition: They present the draft апа 
the drawee issues his check, and his bank "oA m him with it, Kom a 
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credit is entered for the drawer of the draft, and perhaps they send 
a New York bill of exchange or check out. But before that reaches 
the drawer of the draft and is paid; the bank becomes defunct. 

Mr. Dunpar. I can see how that operates, but in my opinion, still 
if a man has a bill of lading which he pays for and the money belonged 
to the shipper of the goods, that money belongs to the shipper of the 
goods and he should receive it notwithstanding these delays. occasion 
by the payment and due to the failure of the bank in the meantime. 
Why should he not receive it? \ 

Mr. Lerts. Is his owffership to that money any better than th 
ownership of the depositor to his money in the bank? 


day, and those deposits remain because of his confidence in “and , 


knowledge of the bank. 

Mr. Luptow.. Amplifying the thought he expressed there, I should 
like to agk my coHeague if this money, in any sense of justice, to say 
the least, ever belonged to the bank? 

Mr. Dunasr. None in the world. up, 
м Letts. The depositor's money_does not belong to the bank 
either. (eee ES 

Mr. Рсхвлв. But this money is Hot put into the bank for the 
bank to hold in custody for this man to check against. It was never 
intended this other money was to be given to the bank to hold in 
custody and paid when a chéck has been presented. 

Mr. Winco. Has Mr. Ludlow made his statement? 

Mr: Ѕткохс. Yes. ` 

Mr. Wixco. I want to ask Mr. Ludlow for his opinion on this 

Mr. LupLow. | am not a banker or a lawyer. 

Mr. Lerts. I want the record to show that the trend of my inquiries 
should not bé regarded as showing my attitude of mind. I simply 
wanted to bring out the situation. 

Mr. Wixuo./Do I understand you favor this bill? 

Mr. Lupo’. I do. 

Mr. Winco. Have you taken occasion to study the long line of 
decisions of the courts coveying this situation? 

Mr. Luptow. І have a I am governed in my attitude very 
considerably by the judgment of business men who are my constituents 
and from whom I have submitted a long list of letters here. They 
are unanimously in favor of the bill and present what seems to me to . 
be а very convincing reason why it s ould pass. I have put & 
statemeni to that effect in the record. 


Mr. Winco. I will ask you a practical question; not а nu . 


or banking question: You feel where a transaction has not Increased 
the property of a failed institution that, notwithstanding that fact, 
the creditors should be permitted to come in and have a preference 
over the depositors? ^ 

Mr. LupLow. I feel these banks, acting jusé-in the pe 
of a particular service in these cases, it has got to Йе 
from general banking x ] 

Mr. Wixco. That is the very point I am getting at. You want to 
differentiate and make them a preferred credi 


rformance 


ditor. Lou see what I am 
driving at, Mr. Ludlow? You want your constituent, a wholesale 
house, for example, to be a preferred creditor over and above. 


differentiated _ 


Mr. Dunpar. Ves; because the depositor usually intends, that his 


deposits shall be a running account, Lip ipe гаш front day to 
i 


cone 
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depositors, even though the transacti i 
"- pe assets о д» Mor that has filed? = ин мменен 
‚ Шорго». Well, I do not see that that has much beari i 
pate al we аи ve 1 —— = ее жар: teat er 
office. It is not strictly a banki f. ee 
і banking service. I 
or deser opie ao plar, by а ол sunny 
‚ With t , at least they are in a position to be fami 
iar with them more than th i Phat tl ey 
peo status rm мае p dM NM TuS ps 
г. WINGO. І am trying to get your vie oint. A I 
tim would be willing, if we enact a law that will pat it Pa сее 


ooting as the illustration you used, that the same rule shall apply as 


applies if a draft and bill of ladin 
} g were sent to al 
am 3 0 n it; you xod N 
( о aga the bank, in favor of i 
who have argued in гм of this bill, that th d ie d ge 
sent them to a lawyer who made the « 125 et ee ee 
пас р collection and stuck the mone 
in bis Ppl 5 and wens аре ыы Are you willing to have the — а 
Mr. оргож. I do nor 5 е it is comparable. oe 
| А ow if you will be satisfied і 
e oni ме a me нра тор ; & rule similar to that pikiri т 
ailj illi 
we ne rule apply to MP т Pere uin. to have 
Mr. LupLow. I do not think when a busin i 
маша е another city to be collected and, in Pe tn deca icta 
= m at bank, it gets caught in a trap like this it should be enal 
iz ТА B put in with the general line of creditors. ge 
osught in the trap amd that the elie in depositors who get 
ag eg Remember, I have mt тара игото kn 
best client I have ever had in my lif 3 
bill. He wants to be preferred 2 "Y i . 
С. уюу р „but the point I am getting at is this: 
men who 155 l i hein strap! the poor depositor and the business 
r. LupLow. I ask you if you do not see iétineti 
me seid сон х е bank and “ the a Bs эретү ык ы 
] e mbles in stocks or not and і і 
arc 0; ou аге in а posi- 
ic away p judge of the dependability of that bank than &man 3,000 
т. WiNao. Oh, the banker that is f ing 
3 of that banker than the de . ae oe ` 
he еН ee L о a to ferent the case for you 
2 money in à bank, i 
dog asin алые што Wao draws d draft wih tho Pil 
ds a carload of merchandise i - 
sbi ce pa know who is going to collect his ато пово de 
" » e auk & loan of the money; he does not deposit it. The 
mol » реж у the agent, the trustee, to release his merch dise 3 
neee eee de property, of amas 
to the manufacturer the fais oe RM Ed оташе 
y it receives from the consi 
can not see where à i 5 
eee e тотай creditors “ the bank are interested іп 


t 
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Mr. Lerrs. Then you would think that one who has a right grow- 
ing out of a contract of agency has a right that is superior to the moral 
responsibility which arises when a person ith a few dollars comes in 
and leaves it there for safe-keeping? 

Mr. SEIBERLING. It is an entirely different transaction and the 
motive is entirely different, from the сазе where I send out a check— 
where I send out to an agent to deliver merchandise. Assume a 
store sends out a fur coat to be delivered to a customer and to receive 
the cash: It gets the cash, and the individual makes an assignment 
for the benefit of the creditors on the way to the bank. Do you think 


he gene creditors should get that money? 
— M. 


Winco. Are you willing to have that rule applied here? 


-= Mr. Lerrs. Change the facts in the case a little and let him bring 


back a check instead of the cash and say there'is a transfer of credit ' 
the books of the bank and the assets of the bank are not increased. 
7" Mr. Ѕетвекимо. It was not his business; he was merely the agent. 
` Mrs ee де you in favor of making him a preferred creditor 
if he had not collected the cash, but got nothing but a book credit 
and had added nothing to the assets? In other words, without а. 
passing of anything of value and without augmenting the assets, are 
you still willing to make him a preferred creditor?. 
Mr: SgisEnLING. When the banker becomes the customer's agent 


and releases the bill of lading to him, that releases the pneu creditor 
from the liability to the extent of that check, if it is c 


arged up. 

Mr. Winoo. I beg your pardon. 

Mr. SEIBERLING: It reduces the liability of the bank. 

Mr. Winco. The courts have held time and time again there is 
no reduction of liability; there is a transfer of liability from one 
man to another. 

Mr. Dunzar. Do you think the bill is unconstitutional? 

Mr. WIdO. I think it is unconscionable. 

Mr. Dunbar. Why do you quote the courts? 

Mr. Winco. That is what you are trying to do. You are trying 
to overrule and repeal a law of interpretation. ^ 

Mr. Dunspar. Then, this hill is unconstitutional? i 

Mr. Winco. I say it is unconscionable. - а 

Mr. Dunsar. I want to put it on the question of law. They 
want to change the law, and if this bill is unconstitutional, then it 
would be unlawful. х 

Mr. Winco. №; we would make it the law. The law is just 
what Mr. Sieberling stated in reference to the agent in connection 
with the fur coat. The owner of the fur coat is a preferred creditor 
under every decision of the courts at the present time, and if you go 
and pay that cash into a national bank, under every decision of & 
court, that man who sent that coat absolutely is a preferred creditor 
provided you can trace that cash and it has not been dissipated an 


a used by the bank to the extent you can not trage the assets. 


i Mr. Srronc. Do you not think we had better hear the evidence 
rst? ; 
Mr. Рохвлв. I just wanted to ask a question or two. 
Mr. Srrone. All right. | i 
Mr. Оохвлв. In Ma Liberty loan operations dur the war, a 
bank would take a subscription and recerve $100,000 cash. Suppose, 
at the end of the day, it remitted to the Treasury Department with 


> 
- Ч Ф А \ 
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EN a draft on a New York bank and before that draft was received by 
_ the Treasury Department, that bank failed: Who would be the loser? 
Mr. Winco. It would be a preferred claim against the bank in that 
case. 
Mr. Dunsar. It would be a preferred claim for the Government, 
E atra be a preferred claim for a farmer who shipped a ¢arload of 
corn? 

; Mr: Lo À farmer, under the same circumstances, would have 
a preferre im. But you want to go further and give him a prefer- 
ence when there were no assets transferred or received. 

Mr. Strona. I suggest we hear the evidence. / 
Mr. Winco. Remember, I did not provoke this controversy. It 
was a brick thrown at me. ; 
Mr. Srnoxd. There are several Congressmen here who want to 
make statements. | 
Mr. Hope, the committee will be glad to hear from you. А 
STATEMENT OF HON. CLIFFORD В. HOPE, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF KANSAS ‘ 

Mr. Horer. Mr. Chairman and members of the committee, I repre- 
sent a district which has a very large milling industry, and my atten- 
tion has been called to this bill by a number of the mills in my district 
who have had some unfortunate experiences heretofore in collectin 
drafts which were sent with bills of lading on shipments of flour aad 
grain to other States. 

I think I can briefly give you the contention of these millers as they 
have expressed it in their letters to me by reading a short extract from 
a letter which I received from the Dodge City Flour Mills, of Dodge 
City, Kans. ` 


We, as well aś all other shippers of carload commodities in interstate commerce, 

are very much interested in the adoption of this bill. Because of the heavy flour 
* and grain production in our State which largely moves in interstate commerce, 
this bill will mean a lot to the business interests of Kansas. 

Tn years gone by, we as well as others, have stood heavy losses ір other States 
by reason of the fact that when a bank failed during the process of collection of 
one of our drafts we were forced.to accept the same payments as all other credi- 
tors when, as a matter of fact, our item was merely a collection item and should 
never have been commingled with the business of the bank. It did not belong 

. to the bank in any way; they were’ merely acting as a collecting Agent. 

Experience has taught us that in taking matters of this kind to court, in some > 

States we were successful in having the item declared a preferred claim, but in 


most States this was not upheld. 

I have some five or six other letters, all of them along the same line 
and if I may, I should like to have the record show the names of the 
milling companies who have written me these letters without burden- 
ing tHe record with any further extracts from them. Pa 

Mr. Winco. In that connection, I do not think we ought. to put the 
letters in, because every member of Congress has been flooded with 
them; but it would be all right to select the names and insert the 
names. 

Mr. Strona. Leave the letters here and the reporter will insert 
the names in the record. 

Mr. Branp. Insert the names and addresses of the firms. 

Mr. Strona. Who wrote that letter? r 

Mr. Horer. The Dodge City Flour Mills of Dodge City, Kans. 


4 
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(The names and addresses of the firms referred to are printed in 

full as follows:) 
Dodge City Flour Mills, Dodge City, Kans.  ' 

The William Kell Milling Co., Hutchinson, Kans. 

Walnut Creek Milling Co., Great Bend, Kans. 

The Larabee Flour Mills Co;, Kansas City, Mo. 

The Claflin Flour Mills, Claflin, Kans. 

The Arnold Milling t NN, барм. ui: 

The брезе Grain Dealers Association of Kansas, Hutchinson, 


Kans. : - 

| . I think that is all the time I care to take. I am in 
woe ore the statement which has just been made by Mr. de 
low to the committee. 1 think the position of the trans 7 0 fs А 
draft in a case of this kind is on an entirely different basis rop ha 
of a depositor of a bank. In this case the bank is merely pe E 
a service for the transferor for which it is paid. It is not s pai 00 
the bank's business except incidentally. The rule of law now in ec 
in most States is a very great burden upon business jpstitn ipn 
which do an interstate business and who must depend for the v ec- 
tion of their drafts upon banks in other States, in MIA мю ip 1- 
sands of miles away, where they know nothing of their s xr id 
except as they can learn it from a commercial rating agency or To 
their local bank. I think the legislation proposed would greatly 
facilitate transactions of the character I have described. 

Mr. SrEkAGALL. Whom do you represent? i oe 

Mr. Horz. I am merely representing some of my constituents, 

who me ve You are just presenting these letters and petitions? 
; sir. . ? 

Mr Нове. Тов, $e io Denis were paid for this service? 

/ ;.. Yes; this collection service. : 
Mr nes. C de letters say, in each instance, they pay fort? 
Mr. Horz. I do not know that all say that. Some do. ae 
Mr. Winco. Are you familiar with the methods your as Е t ne 

use in sending these drafts and bills of lading out? o ш dep 
them in their local bank and have that local bank forwar Ma Lun 

Mr. Horz, I take it in most instances they do not. е : 
says not- 

à Y hey state why they do not follow the customary 
a Wop, у over to the bank and sending them through 
the par clearance system? 

I do not think they do. ў 

Mr ОРЕ. Would it surprise you to know that most of бы! и 
ness in Indiana goes through the banks and is (Бого м per } s gh 
the Federal reserve banks and the banks that temi o not e ge 

? * 
M ari. I do not know the practice in Indiana. Т have ке 
statement of the gentlemen who have written me and it is to the 
effect that the oe Е pad r 
TINGO. at city is ? por р 
2 Mr. He This d is in a letter from a mill at Сайы E es 
Mr. Winco. I should have said Kansas. I did not mean In : 


Mr. Horz (reading): i 
reaso i ly and-are not 

f why when drafts are sent for collection only 
о oh Mo local bank and their correspondents at all and we pay the 
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collecting banks their fee for collecting the i i i 
as a deposit and we have to take our пас Mer bend nee ier gy ias 
Mr. Winco. If they are not willing to trust their customer and 
ship on open account and are not willing to trust the local bank or 
to trust the Federal reserve and, on account of that distrust 
are afraid to take that free service, but send it through an insolvent 
мо, ge hs tha depositare пм insolvent bank to lose and yo” 
ituent; who has selected that bank with his 
agent, to have preference? * A "rdg 
Mr Pana. AM question is rather leading. t 
г. Winco, It is leading. Iw i j i i 
оя ing as trying to summarize his con- 
Mr. Hore. I do not agree with the gentleman’s conclusi 
the reasons why the milling companies follow th ie whith they 
do A 1 t teir collections. ii dps s э. 
T. WINGO. You assume they send it direct. There i i 
that town, is there not? , s quer з N 
Mr. Hore. I presume so. 
Zt Winco. Do you not know, my dear sir? 
thee i o Yes, sir; in most towus there are banks. I assume 

т. WINdO. Now, there is a bank there? 

М» Horz. Yes. E : 

Mr. Winco. Now, assume, instead of sending that draft thr h 
his local bank,-down to the other end of your diatriet, to some pera 
down there, let us assume that he sends it direct to a bank ina 
country town in your district and that country bank fails after the 
receipt of the draft and before they send the remittance, but after 
they have transferred the item from the account of a depositor. Now 
in that case, can you explain why your constituent, who foregoes the 
free service of his own bank, and which he could have gotten by 
sending it through that bank to the Federal reserve bank—— ; 

Mr. Horz. I do not know why he does it. I assume there is some 
good business reason for it. They did not tell me. 

Mr. Winco. You have not investigated that? 

7 8 * No, sir. 

r. STEAGALL. You say you want this done. You 
js im a, your constituents who sent these letters? E ean 

г. Horz. Yes, sir. I might add to that, that my constituents 
have convinced me of the merit of the proposal. 

Mr. SrEAGALL. Then you do want it done? 

ue Bon. Yes. 

Mr. SEIBERLING. In all these cases the bank has no authority to 
Perd the bill of lading to anybody unless it gets payment of the 

Mr. Дак Oh, no. 

т. SEIBERLING. Well, it seems to me it is not a question of deposi- 
tors or stockholders of the bank, but it is a 5 — of the Ment or 
trustee following the contract, and before he delivers the merchandise 
belonginz to the consignor, to get payment for his draft? 

ee Hopa. I 80. 

r. SEIBERLING. And if he gets payment for his draft, why should 

ло гел preferred creditor, because the bank is 3 in 


al 
original, first bank. If that is true, I can not see why w 
` & law of this kind. : 


‘ 
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Mr. Winco. Would it surprise you if the bank did get the money; 
he would be held a preferred creditor under the law? 

Mr. Hope. I am not familiar with the decisions on that. 

Mr. Winco. You said you had gone into the matter and were 
convinced of the merits of the proposal. I ask if it would surprise 
you, under the conditions he mentions, and where paymentshad been 
made, that he has been held to be a prefered creditor? · 

Mr. Hore. I assum would be a difference, where you could 
actually trace the fugdsAhrovgh the kank. I think there would be a 
difference there. 

Mr! Serseriinc. He ha по right (о release‘the bill. of lading until 
hé gets payment. That is the contract. 

Mr. Ѕтвомс. And they do not do it. 

Mr. SEIBERLING. The bank would have no right to do otherwise. 

Mr. Horz. I do not think they do it in the ordinary case. 


STATEMENT OF HON. WILLIS G. SEARS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEBRASKA 


Mr. Sears. Mr. Chairman and gentlemen of the committee, I 
do not know that I can give you any light on this matter. You are 
a committee of experts, and my relations with banking have been 
along one special line that did not give me any special insight into 
general banking—simply attending meetings at the bank on notice, 
given about every three months and two or three days ahead. - 

But it would seem to me that by the use of the rubber stamp, a 
bank could always maintain the relation of agency, that would come 

01 „ : eding indorsee, and have no relatiqn of creditor 

^h the bank at all until the money is actually received back at the 

jx "qu need 


Mr. Srronc. Can not see what? 
Mr. Sears. I can not see the use of a law of this kind if that is true. 
Mr. Ѕткохо. It is not true with the national banks. 
Mr. Winco. I beg your pardon. Show me a single decision, with 
the state of facts as given by Mr. Sears, where the courts hive not 
held them as preferred creditors. - У 
Mr. Sears. If they are creditors, they are creditors, and there 
must be some special reason for making them preferred’ creditors. 
If they want to do business with a bank, which a man can do by 
becoming a depositor a day or so before a bank fails—thé bank is 
ood at the time he puts his money in it—but the'bank fails,the next 
ay for good cause, then, he is an ordinary creditor. I did not know 
of any difference between national and State banks, but I would 
think that the bank could fix its relation with respect to the bill of 
lading and the draft, and could so establish that relation that it would 
hold as to all succeeding indorsees. If that is true, no matter what 
bank fails, the original bank that handled the bill of lading in the 
first instance, it seems to me, would go ahead and pick up and trace 
the property and discharge agents wherever they wanted to and 
-appoint others to take its place, and when the bill of lading is collected 
and discharged and delivered, all the money would belong to the 
original man who drew the bill originally. If that is true, there is a 
relation that can be fixed at once and immediately by the banks and 
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I would think that would make this bill unnecessary, if they wanted 
to do that. That is the only thought I had. I do not know whether 
it шу of any value or not. 

т. Branp. May I ask a question, Mr. Chairman? 

Mr. SrnoNc. Yes. 5 à 

Mr. Brann. If this bill should become a law, would the law in 
your judgment, give this class of creditors preference over the ordi- 
nary creditors? — : 

Mr. Sears. I think the word ''creditor" there is probably used in a 
sense that would have to be given an added meaning. I think the 
law would amount, ultimately, to what I said the rubber stamp would 
amount to. If that creditor is to be a preferred creditor, it evidently 
seeks to segregate him out from the regular creditors of the bank, 
because of some trust relation. 

— Sean: SN bill refers to him as a preferred creditor. 

Mr. Branp. I ask you, as a matter of law, if, in your judgment, 
that would make him a preferred creditor over all other creditors? 

. Mr. Sears. I am inclined to think that that would be good law if 
it was passed. 

Mr. Brann. Take a State, for instance, whose laws provide that, 
after the payment of the expenses of the adjninistration of an insolvent 
bank, depositors shall be preferred over*all other creditors, if this 
bill should become a law, would this bill give these people preference 
over the depositors in such states which have given them, by law 
preference? for 

Mr. Sears. The ordinary depositors? 

Mr. Branp. Yes. 

Mr. Sears. I think it would 

Mr. Branp. In other words, would this Federal law displace the 
class that the depositors are placed in under the law of such a State? 
.. Mr. Sears. I think wherever this would be inding and operating 
it would displace the laws of the States. 

Mr. Brann. The State of Georgia, for instance, has put the de- 
positors first in a class in the payment of dividends to creditors after 
payment of the expenses of the administration of an insolvent bank. 

Mr. Sears. Your State law would have to defer to the national 
law where it operates. 

vus e л a State bank? 

Mr. Sears. It is a question whether it operates there or not. 

Mr. Branp. If a State bank in a State which gives the depositors 
preference, із a member of the Federal Reserve System, it might 
ом open that bank. 5 : 

r. Sears. I would not think that the relationship is changed bv 
by membership in the Federal Reserve system : ok de 
— mene any difference. a йк аы 

г. Ввлмр. Then it is your judgment, as I understand, that in a 
State like Georgia this Federal law of course following the rule of law 
over the ом, would repeal the particular law in that State? 

Mr. Sears. No; except as to national banks. j 

M Been x а national bank, yes. " 

Mr. Sears. , yes. Where it operates, it would operate 100. per 
cent or it would not operate at all. The State laws diu defer to the 
national laws. 
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Mr. SrEAGALL. There is not much danger of a State bank getting 
into the national system where that law obtains. 

Mr. Brann. I know of one State where the State member banks, 
mémbers of the Federal Reserve system, under the law of this State 
has distinctly placed the depositors in a .preferred clas.s 

Mr. SrEAGALL. What State is that? 

Mr. Bnaxp The State of Georgia. 

Mr. SrEAGALL. The law was passed subsequent to the admission 
of banks in that State to the Federat reserve system? 

Mr. Branp. Not all of them. 

Mr. Ѕткохс. Let us keep the argument between ourselves. Have 
you anything further? е 

Mr. Sears. No, sir. 

Mr. SgrBERLING. At the moment that a cashier of a bank delivers 
a bill of lading or transfers the property of another party and accepts 
the check of hi$ customer in payment for it, he would certainly have 
knowledge that the bank was about to fail, would he not? 

Mr. Sears. I would think so. He ought to. ; 

Mr. SerBerLING. And with that knowledge, he would have no 
right to take a customer’s check in payment of that draft. 

Mr. Sears. I think the State courts of Nebraska have so held. 

Mr. SEIBERLING. If the cashier, with knowledge that the bank is 
about to fail—with that knowledge—releases the consignor's mer- 
chandise and accepts в check after he knows he will not be able to 
remit to the consignor—accepts a check from the consignee, knowing 
he can not remit to the congignor—as a matter of justice, do you not 
think that the bank, if anybody must lose, should be the loser in- 
cluding the depositors and stockholders? 

Mr. Sears. They are the guarantors of the acts of their officers. 

Mr. Serseruina. The consignor, who lives many miles away, has 
no knowledge of that transaction. They have employed that man to 
run the bank and he, with knowledge that he can not remit, releases 
the consignor's merchandise. Do you not think that the consignor; 
m fore cireumstances, should be a preferred creditor against the 

ank? 

Mr. Sears. Yes. 

Mr. Lerts. Do you think he should have a preferred claim against 
the citizen who comes in and deposits $20, coincidentally with the 
transaction? 

Mr. $кївєвїлхс. I think so, because the citizen is, in effect, loan- 
ing his money to the bank, while the drawing of the draft is an en- 
tirely different transaction. } 

Mes ecu. It is really the same transaction when some one comes 
in and relies on the К 

Mr. Lerrs. You are putting your question on the culpable action 
of the cashier in turning over the property and receiving the check. 
Well, he is just as culpable in receiving the deposits. 

Mr. SgrpEnLING. But I differentiate between the two transactions. 
One is really a loan. 

Mr. LerTs. You are bringing in a new element now, as to the good 
faith of the cashier in his action. 

Mr. SgiBERLING. Yes. 
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Mr. Lerrs. And he is just as culpable in that respect when he 
takes a deposit over the counter, in my judgment, as he is in turning 
over the gaint Sor the ар 

Mr. Strona. Let us leave the debate until we get the evidence in. 

Mrs. Pratr. It seems to me this is a matter of common justice and 
common sense. Do you not feel that the people who deposit фї a 
bank are rendering a service to the bank the bank rendeks a 

service to them—that it is a mutual thing? : 

Mr. SEARS. Oh, yes. 

Mrs. Pratr. They have a real claim against that bank. Some 
one in a remote town uses that bank for a temporary service to him- 
self. If he feels no obligation to look into the matter #8 to whether 
he is a creditable agent, should he be entirely free, if trouble comes, 
because he did not take the trouble to examine the agent he uses? 
Why should he have preference over people between whom there is a 
mutual service in the banks? 

Mr. Sears. Every one has confidence in the banks until there is 

. reason for the contrary. 

Mrs. Prarr. Will not these people simply flood these banks, 
without the slightest question as to whether they are solvent or not, 
with their business which they are getting free? 

Mr. Sears. The natural tendency of banks is to trust people, 
the same as others and the tendency is for outsiders always to believe 
that a bank is sound and solvent until they know to the contrary. 

Mrs. Pratt. Naturally the depositors feel the same way. It 
seems to me these people should.take their medicine with the de- 
positors. 

Mr. Fenn. Judge Sears, I wanted to ask just one question. In 
the case cited by Brother Seiberling, where the cashier knows it is 
going to fail yet accepts a bill of lading and draft, why does not that 
same thing apply to the ordinary depositor, which often happens, 
when the cashier and officials of the bank knew it was obliged to go 
into the hands of a receiver, received deposits after that knowledge 
was in the bank? Why should a distinction be made between the 
ordinary depositor and the bill-of-lading man? # 

Mr. Sears. I think they often have been placed in the position 
that this bill intends to place them in—preferred creditors; that is, 
they have gotten their money back first. 

Mr. Fenn. Before the ordinary depositors? Е 

Mr. Sears. Where the Denk has received deposits after knowing 
it was insolvent. 


Mr. Fenn. That has clarified this matter considerably, Judge. 


I thank you. à 
STATEMENT OF HON. DAVID HOPKINS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MISSOURI 


Mr. HorxiNs. Mr. Chairman, we have one of the largest milling 
interests in the west. Ithink we have about the ninth largest center. 
I am not here this morning to X to discuss with you the technicali- 
ties of this law at all, but I Fa iscussed this with a number of our 
millers out there, and I have a letter which I received in the last few 
days, from the president of the Grain Belt Mills Co., one of the largest 
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out some points and 
should consider. 
timated by one or 


mills we have operating there, and he broug 
some arguments here that Ё feel this commi 

Whether or not the p t law covers it 
two members and one of the witnesses, I do ow. If it does, all 
right, but.seemingly it does not, because t mills are constantly 
running up against this proposition. If it does not coyer it, and the, 
case is just as it seems to me it is, a bill should be passed to cover it. 
If this bill covers it, all right. 

These millers point out—and I judge 
for using the methods they have, as most millers use it in sending out 
their bills of lading to the banks in the middle west where these 
milled products ате marketed when they send out the bills of lading 
and they are discharged by the bank, the bank feceives а fee. If the 
mills could send, as the Honorable Mr. Wingo has suggested, these 
bills of lading and have them collected free, I do not see why they do 
not doit. Evidently they must have some good reason for not doing so, 
because the larger millers all use this same method. They are deliver- 
ing goods into that community and rendering a service, and they have 
received, or the banks have received, goods in return. It may have 
been simply a transfer of an account from one-depositor to the credit 
of this milling firm, yet they have received it, and it is the duty of the 
bank at once to send that to the milling company. 

The practice of the banks, however, is to keep those remittances 
for some length of time; and if they did not do that, there would be 
little need for this law. But they keep them for days and days; and 
if the bank fails, the milling company has to take its chances along 
with the other depositors. 

It seems to me these milling companies in a different city, not 
getting the same type of service that the ordinary depositor gets, 
bu for. the services he gets, with the bank receiving it with 
th rightwf turning it down if they do not want it, should receive 
that protection. It is not in the nature of a deposit. A person in 
the town comes to a bank with full knowledge of the character of 
rs and makes his deposits. Sometimes he receives something 


ey have very good reason 


back. 4 2 
The milling company pays a fee for certain services, and it seems 
to me as right to consider the money they have there, due them as 
the result of that collection, as a trust or the money should be held 
in trust by the bank and they should be considered preferred creditors. 
do not pretend to attempt to discuss the technicalities of this 
bill, because I have not gone into it thoroughly, but this is a propo- 
sition and situation that should be kc 
I should like to insert this letter in the record, because I believe 
it gives some arguments and points the committee should have. 
This is from the Grain Belt Mills Co., of St. Joseph, Mo. 


This bill seems to be designed to correct a situation which has been a most 
serious handicap to business in connection with shipments made subject to pay- 
ment of draft on arrival of cars. In many cases the drafts are paid but the funds 
&re not always promptly remitted and it has happened frequently that before 
funds are remitted and cleared the collection bank fails and such funds are then 
involved in the failure and subject to whatever the State laws are, and some of 
them provide that these funds will be treated just like bank deposits and the 
drawer sometimes loses all or part of the proceeds. It is never intended that these 
funds be a deposit of the bank, but in all cases the bank печа acts as ап agent 
for the collection of the draft and after they have performed the service funds 
are to be remitted. А 
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Mr. Winco. You cited some St. Joseph’ people in Missouri. You 
said you did not know why they did not use the par clearunce system 
of the Federal Reserve banks. Would it interest vou to know in one 
instance the reason why they do not do it is that when they turn it 
over to the local bank, sometimes in order to get a fee on it, the local 
member bank does not take advantage of the par clearance system 
but sends it direct to a bank in the town which is the destination 
of the shipment and thereby collects a fee and at the same time tell: 
the miller that he had to pay the remitting bank a par clearance. Iu 
one insiance the shipper paid $1.88 to one of the banks plus 25 

Mr. Поркіхв, In St. Joseph? 

Mr. Winco. No, I am using a hypothetical case. I am asking you 
if you investigated enought to know that. I was going to tell you 
in one instance that was the reason. After that time, they said, 
„We will save this; instead of using our local bank,?' which does not 
advise them that they can send it through the Federal reserve and 
simply charge interest on the time of the float, they say, “We will 
save that by sending it direct to this bank in the town of the consignee 

and only pay himva small fee and thereby save some money.” 

Mr. Hopkins. That is interesting. I do not think you will find a 
bank of the type we have in St. Joseph would attempt to fool their 
customers or proceed in that way. These are-not small business 
concerns. They usually follow the best practice. If you feel there 
should be some kind of law that would prevent a bank from deceiving 
a customer of that kind, I do not know whether that would meet the 
situation or not. 

Mr. Winco. It is not a deceit. 

Mr. Hopkins. I thought you meant it that way. 

Mr. Winco. A bank is in business to inake money. If a person 
comes and selects them as agent and does not direct them as to the 
way of exercising the agency, it is not deceit for them to exercise it 
in a way that will be profitable to them. That is the reason they are 
in business. Some banks feel that the par clearance system is an 
impcsition on them. I would not think a bank was deceitful if it 
undertook to collect_for its services. $ 

Mr. Lerrs. I am not sure that I understood the trend of vour 
remarks, but in speaking of what you say is a custom that when 
drafts are zu the money is held in the bank for days at a tine 
a thing which is surprising to me, if true—but assuming that it is, 
then you are talking about the case where the bank has presented the 
draft and it has been accepted and has received the cash or received 
a check which has gone uta the clearing. house and the money 
has come into the bank, augmenting the funds at that bank. Of 
course you are familiar with the fact that, under such circumstances, 
there is a preference? Ў 

Mr. Норкіхв. I meant to include in there where the check is on 
the same bank, whereit does not increase their assets. I understand 
at the present time—at least from statements made here—if they do 
mh their cash from the clearing house, it does create a preferred 
credit. 

Mr. Lerts. But this bill would give a preference where a check is 
presented on the same bank and there is simply a little bookkeeping 
indulged in which transfers credits. 
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Mr. Stron@. The little bookkeeping consists of charging one man 
and crediting another with the check. They have the funds in hand. 
Mr. Lerrs. But they have not increased the funds of the bank in 
any way. They have not augmented the assets of the bank in any 
n hey have simply received a check which is entered on the 
ooks. - 

Mr. Srrone. But it has decreased the amount of their deposits. 

Mr. Lerrs. They have charged one and credited the other; they 
have not augmented the funds of the bank. 

Mr. Hopxtns. From the standpoint of the milling people I can not 
see any moral difference whether they received the money from 
another bank or were relieved of an obligation to one of the depositors 
in their own bank. » 

Мг. Lerrs. How does it happen that the millers are the ones 
concerned in this matter? Why does it affect them more than any 
other industry? 

Mr. Hopxins. I do not know that I can answer that thoroughly 
except the milling industry is built up on that type of business. Mr. 
Wingo asked . 

Mr. Lerrs. A lot of business’ is done that way. 

Mr. Норкіхв. І do not think other things are shipped as much on 
bills of lading as milling goods. Possibly there age other things. 
There is very f that business in the agricultural districts. 

Mr. Leyrs. Automobiles and automobile tig» га develop a 
large volume of business that is handled that way. I have not heard 
myself nor anybody else intimate that anybody else is interested in 
this except millers, except perhaps a few wholesale grocers. I think 
perhaps they are interested. 

Mr. Strona. Here is something from one of your Iowa banks, Judge 
Letts [handing letter to Mr. Letts]. 


STATEMENT OF HON. FRED S. PURNELL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. PunNELL. Mr. Chairman, ladies and gentlemen of the com- 
mitte: To be frank with you, I have not had an opportunity to give 
this matter a great deal of consideration, but I should like to be re- 
corded as favorable to this bill, and I base that request very largely 
upon my faith in the judgment of the folks out in my country who 
have written me about it 

I think I discern between letters of propaganda and those which 
come in more or less voluntarily, and in response to Judge Letts's 
suggestion a moment ago that only millers are interested in. this 
legislation, I should like to call your attention to the fact that the 
Continental Stee! Corporation, of Kokomo, Ind., in my district; the 
Farmers Grain Dealers Association of Indiana; the Turner Manu- 
facturing Co., of Kokomo, Ind.; the Umphrey Manufacturing Co., 
of Crawfordsville, Ind.; and the Kokomo Automotive Manufacturing 
Co., of Kokomo, Ind., have written me letters which are certainly 
not propaganda. Also I have received letters fröm the following: 
Mid-States Steel & Wire Co., of Crawfordsville, Ind.; the Davis In- 
dustries (Inc.), of Kokomo, Ind.; W. M. Shofor & Co., of Frankfort, 
Ind.; E. C. Atkins & o., of Indianapolis, Ind.; the Oakes Manu- 
facturing Co., of Tipton, Ind.; the Indiana Brass Co., of Frankfort, 
Ind:; and the Milner Provision Co., of Frankfort, Ind. 
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There are others that I do not have in the file with me. 

That is all the statement I care to make, Mr. Chairman and gen- 
tlémen of the committee. I did want to pass to the committee, for 
its consideration, the judgment of people in my district engaged in 
various manufacturing pursuits who believe that this woul be a 
— р» of legislation to them. 

т, 


TRONG. I have here а list of gentlemen who desire to be 


heard. The first is Mr. Hogueland, attorney for the Southwestern 
Millers League. Mr. Letts asks what is the opposition to the bill. 
=» pure в representative of the comptroller’s off who is opposing 
e bill. 
Mr. Winco. I think we should pursue the ordinary course and let 
the proponents make out their case. 
p. STRONG. Very well; we will hear Mr. Hogueland. 


STATEMENT OF MR. E. H. HOGUELAND, OF KANSAS CITY, MO., 
ATTORNEY FOR THE SOUTHWESTERN MILLERS LEAGUE 


Mr. Hoauenanp..I am appearing on behalf of the Southwestern 
Millers League, which is an organization of flour millers of six south- 
western States—Kansas, Nebraska, Colorado, Oklahoma, Texas, and 
western Missouri. 

In the handling of our commodities, flour and grain products, we 
find generally it 1s most convenient to sell on the arrival-draft basis. 

here is some business done on the sight-draft basis, but relatively 
little by the flour mills. More grain men do business on the sight- 
draft basis than the millers. There is a little done on the so-called 
acceptance-draft basis, but in the main it is on the arrival-draft basis. 

en a car of products is sold, the mill makes out a draft and to 

that draft attaches a bill of lading with instructions to the ban 
collect and remit. Now, the, general practice is to deposit those 
drafts with the bill of lading attached in the bank with which we 
do business at our local bank. For instance, at Kansas City, the 
Kansas City Millers would deposit their drafts with the Kansas 
City banks arid they would be routed by those banks for collection. 

or many years it has been our practice to indorse on these drafts 
а notation something like this: 
Notice to colle&ling bank: Ы 

This draft is placed for collection only, and is not to be treated as a deposit. 
The funds obtained through its collection are to be accounted for to us as a trust 
and are not to be commingled with the other funds of collecting bank. 

The question has been raised this morning whether the millers pay 
a fee. M information is that; generally speaking, we do pay a fee, 
and that fee is approximately one-tenth of 1 per cent of the amount 
collected, or $1 per thousand, plus certain éxpenses such as post 
or other items that the collecting bank may attach. However, that 
rule is not an infallible one. In many localities, particularly in the 
Southwest, the charges are higher, and even in Indiana we have had 
recent complaints that charges were as Figh as $4 or $5 for collecting 
items. There seems to be no uniform rule among the banks. 

Mr. Ѕтвохс. That charge was per thousand? 

Mr. HocevELANp. Yes; or for $1,500—I have forgotten what the 
amount was. - 


1 
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I would like to submit as an exhibit a statement showing some 
representative losses, and, while it does not purport to be complete, 
it indicates the amounts involved in some.of these-cases. It further 
indicates as to the cases cited whether or not the accounts are 77 i 
nized as preferred, the amount paid, and the losses sustained. In 
certain cases I was unable to give the total of losses sustained, because 
final adjudication of the bank's affairs had not been made. 

(The statement referred to is reproduced below.) 


Representative esses sustained members of the Southwestern Millers’ League on 
g account 4 of national banks 


Mill drawing draft, with ad- | Name of insolvent bank with | Amount 
dress address 


First National Bank, Soper, 
First National Bank, Colgate, 
FT ‘First "National Bank, Idabel, 
First National Bank, Richland 
- | First National Bank, Bixby, 
| city National Bank, Kearney, 
First National Bank, El Dorado 


0. jp 
First, National Bank, Bristow, No.|3223* (5 
Co, Ottawa, New First National Bank, No. | 435.66 | (3 
Springfield, Mo 5 @ 

O. ...e 


г M. & E. Co., Sal- Dothan ‘National Bank, Dothan, 


1 Prefei account being paid by check on another bank. 
! Final payments have not been made; impossible to give final loss. 


Mr. HocvELANp. In many of the States, the courts have been 
holding in recent years that accounts or items that are sent for col- 
lection are of a preferred character. ‘I realize that there is a great 
diversity of opinion among the State courts. In the' early days, the 

reat preponderance of the decisions was against our contention, but 
think that in more recent years the greater number of State courts 
have held with us, but there are still a number of the State courts that 
hold that items sent for collection or remittance are not preferred items, 

Mr. BRAND. Will you furnish a list of the cases in the different 
States which hold that they are preferred? 

Mr. HocvELaNp. I have both, and I will give you the cases on 
both sides. i & T 

Mr. SEIBERLING. Even though you have that endorsement that 
you just referred to, the States hold against you, do they? det 

Mr. HocvELaNp. So far as I know, they have. That question is 
not determinable from the decisions themselves. 

; M. Winco. Is that the sole form that is used, the one that you 
read? 

Mr. Hoguetanp. No, it is not. It is in substance the general 


З form, but it has to be changed because of the character of the draft. 


Mr. Winco. 1 suggest that you furnish us all of the forms that are 
attached to the drafts in these cases. I happen to know that that is 


not the form that was used in one case in Arkansas. 


— 


, 
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Mr. HodunlAxb. I will be glad to furnish: the different general 
t , but I found in my experience that different matters will have 
a little different phraseology. We have tried to get them to use a 
common form, but, like everything else, they do not do it. 

Mr. Winco. Ydu recognize that the difference in the form might 
affect the decision of the courts? | 

Mr. HoauetaNp\ Certainly; that is true. 

Mr. Winco. That is the reason why I want the different forms. .. 

Mr. Lerrs. However different the form might be, it could only be 
controlling as between the customer and the bank, and not as affecting 
the rights of creditor or depositor. 

Mr. Winco. Some courts [ina held it does. 

Mr. HocvELANp. I will first take up the decisions of the State 
courts that are favorable to our contention, and I might say here that 
the two points of difference seem to be largely the question whether, 
by the handling of the transaction, the assets of the collecting bank 
were au minted in the first place and that the funds are traceable. 

Mr. Winco. Did you use the word “апа,” or “ог”? 

Mr. HoevELANp. “Or.” The strange thing is that on practically 


‘the same state of facts, you will find that one State court will find 


that the funds have been augmented and in another State court that 
they have not been augmented. The Federal decisions follow almost 
uniformly the decisions of those State courts that hold that the items 
are not preferred. ^ 

Mr. Sears. May I just add a word, because I will have to go? 

Mr. SrnoNa. I guess there is no objection. 

Mr. Sears. I have just read the bill, and my best thought is that 
if it were enacted into law it would not work injury or harm to anyone. 

Mr. Ѕткоха. Thank you. : 

Mr. BRAND. Mr. Hogueland, what is your residence? 

Mr. HoavELANp. Kansas City, Mo. Siaa 

One of the cases which we look upon as leading, holding that the 
funds of the collecting bank had been ee even though the 
payee gave a check on that particular collecting bank and there was 
a mere transfer from one account to the other and a remittance made 
by the collecting bank and that the drawer of the draft in that State 
of facts would have a preferred claim, is Goodyear Tire & Rubber Co. 
v..Hanover State Bank of Kansas (204 Pacific, 992), where the 
Supreme Court of Kansas held: г 


Where a bank holding a claim for collection receives in payment thereof" ' 


check upon itself drawn by the debtor against a sufficient deposit, there being 
enough cash on hand to meet it, charges the amount to him and attempts to 
remit it to the creditor by cashier's check, but passes into the control of a receiver 
before such casbier's eheck in due course of business is presented for payment, 
having at all times had cash on hand in excess of the amount thereof, the creditor 
is entitled to recover the amount of his claim from the assets of the receivership 
as a trust fund in preference to general creditors. 


. Now, there is a line of some probably 12 or 15 State cases holding 
in harmony with the decision of the Supreme Court of Kansas, and 
one of those cases is the Messenger case found in 187 Northwestern, 
545, where the Supeeme Court of Iowa held: 

Where a seller sends its draft with a bill of lading attached to a bank, directing 
it to collect and remit and not to surrender the bill of lading, except on payment, 
and the bank did as directed, remitting by draft on another bank, the collectin 


bank was an agent of the seller, and title to the proceeds collected remain 
in the latter, and did not pass to the receiver of the bank. 


$ 
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And in discussing that case, the facts in which were much the 
same as in the Kansas case, the court went on to say: 

The method of collection was that the Swaney Co. (drawee) drew its check upon 
its own aecount in the collecting bank for the payment of the sight draft. It 
had an account of $4,500,000 against which it drew. Its check was charged 
against this account, and the amount thereof was put by the collecting bank into 
the form of Chicago exchange for the purpose of remittance. That this method 
was the full equivalent of the payment of money by the Swaney Co. and served 
to the augmentation of the assets of the bank in precisely the same manner as 
the delivery of curreney would have done, is held in the following authorities: 

Then the court-¢ites various decisions from its own cases as well 
as from Arkansas, Illinois, New York; and Nebraska. 

In the earlier cases in the State of Missouri, we find the State of 
Missouri deciding that these items were not of a preferred nature, 
but more recently in Missouri they have held with the courts in 
Kansas, and Iowa, and Nebraska, and in a recent case——- 

Mr. Lerrs. Was that after the enactment of the statute? 

Mr. Hoauetanp. Of the so-called bank collection code? 

Мг. Lerrs. Yes. : 

Mr. HodurLAxp. This was prior. 
passed last year. M 

Mr. Lerrs. Was the Messenger case after the Iowa decision? 

Mr. HocvELANp. That was prior. | . 

In discussing the Bank of Poplar Bluff the Millspaugh (281 5. W. 
733), the Supreme Court of Missouri said: 

Bank accepting a draft drawn on it for collection is regarded as holding amount 
of draft as agent for sender, and on its insolvency the assets passing to commis- 
sioner of finance are regarded as increased һу amount of draft, despite fact that 


funda remain commingled with other funds of bank, and may be recovered in 
ull. ~ 


Then, one of the more recent cases is from the State of Montana, 


The bank-collection code was 


in thé case of Hawaiian Pineapple Со: v. Browne (220 Pac., 1114), — 


in which the court said: 


Where plaintiff forwarded draft for collection with instruetions to bank to 
remit proceeds to a named bank, and draft was paid by drawee by check on bank 


of collection, by retaining the cash and remitting by cashier's check, its assets 
were augmented, and hence, if plaintiff could trace proceeds into bank’s receiver’s 
hands, he had preferential right thereto. 

It is likewise well established that a bank, receiving a draft for collection 
merely. is the agent of the remitter, drawer, or forwarding bank, and takes no 
s v the paper, or the proceeds, when collected, but holds same in trust for 
remitting. 


And in discussing that case, the supreme court of Arkansas said, 


in State National Bank v: First National Bank (187 S. W. 673): 


The payment by the drawee of the draft of the amount thereof, by the delivery 
of its check therefor agaipst his account in the collecting bank and the charging 
of the amount against hi$ account, constituted to all intents and pupae а pay- 
ment in cash of the drafts; the check being merely the vehicle of transfer of the 
cash. Certainly there is no necessity for the drawee of the drafts to take its 
check to its bank, the collector, and present it and receive the money, and hand 
it back to the bank in payment of the draft. 


The supreme court of Florida, in à very recent case, reported in 
124 Southern, 746, held practically the same way. : 

The Supreme Court of Nebraska, in State v. Bank of Commerce 
(85 N. W. 43), held: 


Money collected by & bank for another on notes or drafts, and retained, ів 


held in trust for the owner, and does not become а part of the assets of the bank; „ 


ж 


ж 
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and if a bank thereafter becomes insolvent, and a receiver is appointed, the one 
for whom the collection is made is a preferred creditor. 


A recent case is from the Supreme Court of New Mexico, Sinclair 
Refining Co. v. Tierney (270 Pac., 792), where the court said: 


Funds received by a collecting bank, as agent for the sender of the collection 
item, are impressed with a trust in favor of the owner of the item collected, even 
though the item is collected by check drawn on it, or the item is a check drawn 
on collecting bank and is collected by charging against drawer’s account. 


I think perhaps one of the latest cases comes from the State of 
Oklahoma, the case of First State Bank of Bristow v. O’Bannon 
(266 Pac. 4721928), and in that case the supreme court carefully re- 
viewed the decisions pro and con on this question, and then comes 
to this conclusion: 


Where a bank accepts drafts for collection under the express conditions of 
“collection and remittance” and receives in payment of such drafts check drawn 
upon itself by drawee of the drafts, who has ample funds in deposit to pay his 
check and the bank has ample funds to pay the check, the transaction is the 
same as though the*bank had actually received cash in payment of the draft. 
The assets of the bank being thus augmented the amount of such drafts in such 
sum as во collected is a trust fund and so a preferred claim. 


In that decision the Supreme Court of Oklahoma cites decisions 


from 17 different States as upholding its view. Then, in conclusion, 


the Oklahoma Supreme Court points out this fact, that the decisions 
of the various States pro and con, as well as the F ederal decisions, 
generally hold to the same theory, namely, that there is a relationship 
of principal and agent up to the time of collection, but that beyond 
that point the Federal courts and the State courts hold that a new 
relationship has been created, namely, that of creditor and debtor, 
and, in commenting on that, the court said: 

All courts agree that in the beginning of such transactions the relation is that 
of principal and agent. Such being the case, we think the relationship should 
not be held to be transformed without consent of the rincipal. Very often sueh 
а principal may be willing to accept an agent for collection of a trust fund when 
he would not at all be willing to accept the relation of debtor and creditor. 

Then the court cites the various cases that are referred to in this 
memorandum brief. 

Mr. Branp. May I ask a question there? 

Has this question ever been passed upon by the Supreme Court of 
the United States? А 

Mr. HocvELANp. Not directly, as I understand. In а case known 
as Larabee Flour Mills v. First National Bank of Henryetta; reported 
in 13 Federal Reporter, new series, an effort was made to appeal, and 

titions were filed asking for a writ of certiorarf but that was denied 

y the Supreme Court. That is as near as it has gotten to the 
Supreme Court. ; ; 

г. DuwBAR. In your experience among agriculturists and in- 

dustrial establishments, have you found anybody opposed to this bill? 

Mr. HoavzELAN». I have not. Of course, I pro ably would not, 

ause my contacts are with the men who are Pind their affairs 


in the same manner as millers are, but I know this, that the boards 


in Kansas City, Ohama, and Minneapolis, and the credit men's 
associations, and, I believe, the farm organizations of the country 
have indicated their willingness to support the bill, and I have also 
seen a resolution adopted by the Farmers' National Grain Corpora- 


- 
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tion supporting the bill, and I understand that there are gentlemen 
here this morning who represent furniture interests and other in- 
terests who will appear in behalf of the bill. 

My investigation indicates that. there are at least 12 States that 
have ruled as the Kansas, Missouri, and Oklahoma supreme courts 
have ruled, namely, that these items are of a preferred character. 
Those courts are in the States of Arkansas, Florida, Illinois, Iowa, 
Kansas, Missouri, Montana, Nebraska, New Mexico, New York, 
)klahoma, and Virginia. $ 
5 After we got into this question, we discovered that the American 
Bankers Association had quietly promulgated what they called the 
Bank Collection Code. And they had secured the adoption of that 
bill in some nine States in the year 1929. A. 

Mr. DuxBan. Do you mean to say that the bankers are for this bill? 

Mr. HoGvELAN». І am not sure they are; I think they have indi- 
cated their opinion. The bill does not go far e to suit the 
bankers, as I understand, and I will point that out т. i 

I have as a second exhibit, which I would like to file with the 
committee, a list of the States which have already adopted the 
so-called Bank Collection Code. Я 

(The list of States referred to is as follows:) 

i mmended by the American Bankers’ Associa- 
totes! 8 ere following, States. Reference is given to the pro- 
visi i ith i rences: 

5 ese pois 13 of Bank Collection Code, being chapter 
164 of acts of Indiana, 7 сие: is gr ayy uv 1929. 
rye iac le onde 3 of section 95, chapter 454, Bank Collection Code, 


La f Maryland, 1929. Effective June 1, 1929. х 
pr асаа ; ph 3 of section 11 of Bank Collection Code, pages 205, 208, 


aragra 
SUY ed June 6, 1929. H: 
ы-ы age „дыңгылы с of section 12 of chapter 41, Session Laws, 1929. 
A red April 30, 1929. } 
e Mero Patag ph 3 of section 13 of chapter 138, Laws of 1929. Ар- 


March 12, 19 
proved 5 h 3 of Mailen uot chapter 270, Laws of 1929. Ар- 
6, 1929. ffective immediately. 
о Por Paragraph 3, оно 350-L, chapter 589, Laws of New York, 1929. 
ive April 12, 1929. : 
ae ны 027. 2 of chapter 202, acts of South Carolina, 1927, ap- 
roved April 26, 1927, provides hat all items sent by one bank to another bank 
i to be trust : , 

s por уенны, us 3, poor AA 13, chapter 203, Session Laws, 1929. Ар- 
proved March 22, 1929. " Ў s 

Wisconsin.—Paragraph с, section 13, chapter 354, Laws of Wisconsin, 1929. 
Approved August 2, 1929. Effective on publication, whieh was August 3, 1929. 

Mr. Winco. Would it not be wise, right in this connection, to put 
into the record that code? 

Mr. Strone. I will say that Mr. Paton has filed a statement here 
that he asks go into the record, and attached to that is the code. 

Mr. Winco. Why not put the bank collection code in here now, 
beeause Judge Paton is not here, and when you put Judge Paton's 
letter in the record simply state there: 

See testimony of Mr. Hogueland for the Bank Collection Code. 

Then you will save duplication, but it ought to come here. 

Mr. HoauzLaNp. І permission to file copy of the bank collec- 
tion code. Unfortunately, I have only the one copy. 
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Mr. Strona. That may be done. 
(The code referred to is reproduced below:) 


Bank CoLLECTION Cope RECOMMENDED BY THE AMERICAN BANKERS Авво- 
CIATION - 


(Draft prepared jointly by Thomas В. Paton and Thomas В. Paton, jr., general 
counsel and assistant qu. counsel, American Bankers Association, with 
explanatory notes, and designed for uniform enactment in all the States. 
Issued! under the auspices of the committee on State legislation, American 
Bankers Association) : 


COMMITTEE ON STATE LEGISLATION FOR THE YEAR 1928-29 


William S. Irish, president First National Bank, Brooklyn, N. Y., chairman. 
W. A. Ackerman, vice-president Knox National Bank, Mount Vernon, Ohio. 
Charles G. Allen, president Portland National Bank, Portland, Me. 

Dale S. Flowers, cashier Gentry County Bank, Albany, Mo. 

W. G. C. ley, vice president First National Bank, Mason City, Iowa. 
Clyde Hendrix, president Tennessee Valley Bank, Decatur, Ala. 

L. Albert Karel, president State bank of Kewaunee, Kewaunee, Wis. 

Travis Oliver, president Central Savings Bank & Trust Co., Monroe, La. 
George W. Reily, president Harrisburg Trust Co., Harrisburg, Pa. 

A. N. Sicard, president First National Bank, Fort Smith, Ark. 

J. H. Therrell, president Commercial Bank & Trust Co., Ocala, Fla. 

H. N. Wilson, cashier First State Bank, Bokchito, Okla. 


EX OFFICIO 


Austin MeLanahan, president Savings Bank of Baltimore, Baltimore Md.; 
chairman State legislation; savings bank division. 
W. P. Gardner, vice president New Jersey Title Guarantee & Trust Co., 
Jersey City, N. J.; chairman State Législation, Trust Co. division. 
F. M. MeWhirter, president Peoples State Bank, Indianapolis, Ind.; chairman 
State legislation, State bank division. р 
Harding, vice president Fort Worth National Bank, Fort Worth, Tex.; 
chairman State legislation, national bank division. 


STATE LEGISLATIVE COUNCIL FOR THE YEAR 1928-29 


William S. Irish, president First National Bank, Brooklyn, N. Y., chairman. 
State chairmen of the State legislative council are as follows: 
Alabama.—Clyde Hendrix, president Tennessee Valley Bank, Decatur. 
вА T. Esgate, vice president and secretary The Valley Bank, 
oenix. e 
Arkansas.—A. N. Sicard, president First National Bank, Fort Smith. 
California.—J. E. Huntoon, vice-president Bank of Italy National Trust & 
Savings Association, Sacramento. А 
Colorado.—Ro Cox, president Trinidad National Bank, Trinidad. 
Connecticut.— William P. Calder, president Bristol National Bank, Bristol. 
ware.—Henry Ridgley, president Farmers Bink, Dover. 
Florida.—J. Н. Therrell, president Commercial Bank & Trust Co., Ocala. 
eorgia.—C. Holmes Sheldon, vice president National Bank of Brunswick. 
Idaho.—A. V. Chamberlin, vice president American Trust Co., Coeur d'Alene. 
a dime. Addison Corneau, vice-president Springfield Marine Bank, Spring- 
Indiana.—Gus H. Mueller, vice-president Fletcher American National Bank, 
Indianapolis. / 
Towa.—W. G. С. Bagley, vice president First National Bank, Mason City. 
Kansas.—C. W. McKeen, president National Bank of Topeka, Topeka. 
Kentucky.—J. C. Utterback, president City National Bank, Padueah. 
ae sip Oliver, president Central Savings Bank & Trust Co., 
onroe. : 
Maine.—Charles С. Allen, president Portland National Bank, Portland. 
Maryland.— William 8. Gordy, cashier Salisbury National Bank, Salisbury. 
Massachusetts —Carl M. Spencer, president Home Paving Bank, Boston. 
Min. red S. Case, vice president and cashier First National Bank, 
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Minnesota.—J. Н. Ingwersen vice president First National Bank, Duluth. 
Mississippi.—Thad B. Lampton, president Capital National Bank, Jackson. 
Missouri.—Dale S. Flowers, eashier Gentry County Bank, Albany. 
Montana.—E. H. Westbrook, president Midland National Bank, Billings. 
Nebraska.—Elmer Williams, president Commercial State Bank, Grand Island. 
Nevada.—Charles W. Mapes, president Washoe County Bank, Reno. 

New Hampshire.— Arthur L. Smythe, cashier Franklin National Bank, Franklin. 

New Jersey.—Walter E. Robb, president Burlington City Loan & Trust Co., 
Burlington. 

ington. W. A. Losey, cashier First National Bank, Hagerman. 

New Fork. — William S. Irish, president First National Bank, Brooklyn. 

North Carolina. — John Е. Wily, president Fidelity Bank, Durham. А 

North Dakota.—H. T. Graves, president James River National Bank, James- 
town. 

Ohio.—W. A. Ackerman, vice president Knox National Bank, Mount Vernon. 

Oklahoma,—H\ N. Wilson, cashier First State Bank, Bokchito. 

Oregon.— Кей Powell, cn Bank of Woodburn, Woodburn. 

Pennsylvania.—George W. Reily, president Harrisburg Trust Co., Harrisburg. 

Rhode Island.—A. R. Plant, president Blackstone Canal Natfónal Bank, Prov- 
idence. 

Bouth Carolina.—J. M. Kinard, president Commercial Bank, Newberry. 

South Dakota.—Dean Н. Lightner, president Citizens Trust & Savings Bank, 
Aberdeen. 

Tennessee.—Joseph P. Gaut, director East Tennessee National Bank, Knox- 
ville. 

Teras — R. W. McAfee, vice president State National Bank, El Paso. 

Utah.—L. Н. Farnsworth, chairman of board Walker Bros., Salt Lake City. 

Vermont.—J. E. McCarten, president National Bank of Newport, Newport 

Virginia.—Carroll Pierce, president Citiziens National Bank, Alexandria. 

Washington.—R. M. Hardy, president Yakima National Bank, Yakima. 

West Virginia.—Oscar C. Wilt, Cashier Empire National Bank, Clarksburg. 

Wisconsin.—L. Albert Karel, president State Bank of Kewaunee, Kewaunee. 

Wyoming.—8. Conant Parks, president First National Bank, Lander. 

In addition Чо the names listed above the State legislative council, as per 
by-laws of the association, is composcd of the presidents and first vice presidents 
of the divisions and sections, and the vice presidents of the association. and of the 
trust company, savings bank, national bank, and State bank divisions in each 
State. The by-laws provide that in each State elective executive council member 
of the State legislative council (or if there is no such member, the State vice- 
president of the association) shall be chairman of a subcommittee to be com- 
posed of the members of the State legislative council in that State and such other 
members as the State chairman shall appoint. 


FOREWORD 


There has long been need for a uniform code of rules governing bank collections 
which will give the sanction of law to modern customs and practices of banks and - 
obviate the necessity for the printing of special'agreements on deposit slips, pass 
books, and other literature for their protection. Not only are existing rules 

owing out of earlier conditions which no longer obtain, unsuited to present con- 

itions, but the conflict of such rules, as established in the different States, makes 

uniformity a desideratum especially as the currency of checks and other paper 
is nation-wide in scope and the rules governing the collection and payment of.such 
paper should be uniform, irrespective of State lines. а 

о моон the purpose of uniformity and modernization of the law govern- 
ing bank collections, three successive tentative drafts of a bank-collection code 
have been prepared and submitted to various bankers, expert in the practice 
of check collection, to attorneys for banks, and to members of the committee on 
State legislation and the State legislative council of the American Bankers Assc- 
ооп or their suggestions and criticism. 

he third tentative draft was approved in substance at the meeting on October 
1, 1928, of the committee on State legislation subject to technical changes which 
the general council was authorized to make preliminary to its being urged by the 
committee on State legislation through State bankers’ associations for enactment 
by the legislatures of the different States and this action was approved by the 
executive council at that time. 
finally drafted the code is now presented to the members of the State 
legislative committee and the State legislative council iu Use various Siates and 
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to secretaries of the State bankers’ associations for their consideration and ap- 

roval of the a arcane committees of such State associations preparatory to 

ing urged through their associations at the 1929 and subsequent sessions of 
the State legislatures. 

It is hoped the detailed provisions herein will prove to be practicable and can 
be uniformly enacted in all States. Due to the complications of the subject it is 
a difficult one to regulate with scientific exactness. Attention is particularly 
invited to the provision that is contained in section 11 which continues the liabilit 
of the maker and prior parties upon a check presented by mail to a drawee a Dd 
defaults in payment. Montana has already adopted such principle of liability 
as part of its legislation, the theory being that & depositor who tenders his check 
which requires mailing for payment, should not escape liability to his creditor 
where the bank which he has designated to make payment can not make good. 
It will be noted that this section merely gives an option to the holder to dishonor 
his check and preserve his liability; the option need or need not be exercised. If 
not exercised, then the drawer of the check is discharged if the drawee charges it 
to his account but in such case there arises a preference in the assets of the insol- 
vent bank in favor of the owner. 


AN ACT TO EXPEDITE AND SIMPLIFY THE COLLECTION AND PAYMENT BY BANKS OF 
CHECKS AND OTHER INSTRUMENTS FOR THÉ PAYMENT.OF MONEY 


Be it enacted, etc. 


Section 1. Definitions.—For the purposes of this code: 

(A) Bank.—The term “bank” shall include any person, firm, or corporation 
engaged in the business of receiving and paying deposits of money within this 
State. A branch or office of any such bank shall be deemed a bank for the 
pu 8 of this act. 

(B) Item.—The term item“ means any check, note, or other instrument pro- 
viding for the payment of money. 

Sec. 2. Bank is agent for collection.—Except as otherwise provided by agree- 
ment and except as to subsequent holders of a negotiable instrument payable to 
bearer or indorsed specially or in blank; where an item is deposited or received 
for collection, the bank of deposit shall be agent of the depositor for its collection 
and each subsequent collecting bank shall be subagent of the depositor but shall 
be authorized to follow the instructions of its immediate forwarding bank and 
any credit given by any such agent or subagent bank therefor shall be revocable 
until such time as the proceeds are received in actual money or an unconditional 
credit given on the books of another bank, which such agent has requested or 
accepted. Where any such bank allows any revocable credit for an item to be 
withdrawn, such agency relation shall nevertheless continue except the bank 
shall have all the rights of an owner thereof against prior and subsequent parties 
to the extent of the amount withdrawn. 

Sec. 3. Item оп same bank.—A credit given by a bank for an item drawn on or 
payable at such bank shall be provisional, subject to revocation at or before the 
end of the day on which the item is deposited in the event the item is found not 

; mu for any reason. Whenever a credit is given for an item deposited after 
anking hours such right or revocation may be exercised during the following 
business day. 

Sec. 4. Legal effect of indorsements.—An indorsement of an item by the payee 
or other depositor ''for deposit" shall be deemed a restrictive indorsement and 
indicate that the indorsee bank is an agent for collection and not owner of the item. 

An indorsement **pay any bank or banker” or having equivalent words shall 
be deemed a restrictive indorsement and shall indicate the creation of an agency 
relation in any subsequent bank to whom the paper is forwarded unless coupled 
with words indicating the creation of a trustee relationship; and such indorse- 
ment or other restrictive indorsement whether creating an agency or trustee 
relationship shall constitute a guaranty by the indorser to all subsequent holders 
and to the drawee or payor of the genuineness of and the authority to make 
prior indorsements and also to save the іфуее or payor harmless in the event 
any prior indorsement appearing thereon is defective or bien ager! in any respect 
Ий I such Шерип? is coupled with appropriate wo disclaiming such 

у as r. 
Where a deposited item is payable to bearer or indorsed by the depositor in 
blank or by special indorsement, the fact that such item is so payable or indorsed 
shall not change the relation of agent of the bank of t to the itor, 
but subsequent holders shall have the right to rely on/the presumption that the 
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bank of deposit is the owner of the item. The indorsement of an item by the 
bank of deposit or by any subsequent holder in blank or by special indorsement 
or its delivery when payable to bearer, shall carry the presumption that the 
indorsee or transferee is owner provided there is nothing upon the face of the 
paper or in any prior indorsement to indicate an agency or trustee relation of 
any prior party. But where an item is deposited or is received for collection 
indorsed specially or in blank, the bank may convert such an indorsement into 
a restrictive indorsement by writing over the signature of the indorser the words 
"for deposit" or for collection,” or other restrictive words to negative the 
presumption that such bank of deposit or indorsee bank is owner; and in the 
ease of an item deposited or received for collection payable to bearer, ma 
negative such presumption by indorsing thereon the words “received for deposit“ 
or (received for collection” or words of like import, 

Sec. 5. Duty and responsibility of bank collecting agents.—1t shall be the duty 
of the initial or any subsequent agent collecting bank to exercise,ordinary care in 
the collection of an item and when such duty is performed such agent bank shall 
not be responsible if for any cause payment is not received in money or an uncon- 
ditional credit given on the books of another bank, which such agent bank has 
requested or accepted. An initial or subsequent agent collecting bank shall be 
liable for its own lack of exercise of ordinary care but shall not be liable for the 
neglect, misconduct, mistakes, or defaults of any other agent bank or of the 
drawee or payor bank. : 

Sec. 6. Rules of ordinary care in forwarding and presentment.—(A) Where an 
item is received on deposit or by a subsequent agent bank for collection; payable 
in another town or city, it shall be deemed the exercise of ordinary care to forward 
such item by mail, not later than the business day next following its receipt 
either (1) direct to the drawee or payor in the event such drawee or payor is a 
bank or (2) to another bank collecting agent according to the usual banking 
custom, either located in the town or city where the item is payable or in another 
town or city. 3 

(B) Where an item is received on deposit or by a subsequent agent bank for 
collection, payable by or at another bank in the same town or city in which such 
agent bank is located, it shall be deemed the exercise of ordinary care to nest 
the item for payment at any time not later than the next business day following 
the day on which the item is received either (1) at the counter of the drawee or 
payor by agent or messenger or (2) through the local clearing house under the 
regular established procedure, or according to the usual banking custom where 
the collecting or payor bank is located in an outlying district. 

(C) The designation of the above methods shall not exclude any other method 
of forwarding or presentment which under existing rules of law would constitute 
ordinary care. 

Sec. 7. Items received through the mail.—Where the item is received by mail 
by a solvent drawee or payor bank, it shall be deemed paid when the amount 
is finally charged to the account of the maker or drawer. 

Sec. 8. Items lost in transit—Where an agent bank forwards an item for 
collection, it shall not be responsible for its loss or destruction in transit or, 
when in the possession of others, for its inability to repossess itself thereof, 
provided there has been no lack of ordinary gare on its part. 

Sec. 9. Medium of payment.—Where ordinary саге is exercised, any agent 
collecting bank may receive in payment of an item without becoming responsible 
as debtor therefor, whether presented by mail, through the clearing house or 
over the counter of the drawee or payor, in lieu of money, either (a) the check 
or draft of the drawee or payor upon another bank or (b) the check or draft of 
any other bank upon any bank other than the drawee or payor of the item or 
(с) such method of settlement as may be customary in a local clearing house 
or between clearing banks or otherwise: Provided, That whenever such \agent 
collecting bank shall request or accept in payment an unconditional credit 
which has been given to it on the books of the Sa or payor or on the books 
of any other bank, such agent collecting bank shall become debtor for such 
item and shall be responsible therefor as if the proceeds were actually received 
by it in money 

Sec. 10. Medium of remittance.— Where ordinary саге is exercised, any agent 
collecting bank may receive from any subsequent bank in the chain of collection 
in remittance.for an item which has been kein in lieu of money, the check or 
draft of the remitting bank upon any bank other than itself or the drawee or 
payor of the item or such other method of settlement as may be customary: 
ovided, That whenever such agent collecting bank shall request or accept an 


i f } 
28 NATIONAL BANKS—TRANSFERORS TO BE-PREFERRED CREDITORS 


unconditional eredit which has been given to it on the books of the remitting 


bank or on the books of any other bank, such agent collecting bank shall become 


debtor for such item and shall be responsible therefor as if the proceeds were 
actually received by it in money. 

Sec. 11. Election to treat as dishonored items presented by mail.—Where an 
item is duly presented by mail to the drawee or payor, whether or not the same 
has been charged to the account of the maker or drawer thereof or returned to 
such maker or drawer, the . collecting bank so presenting may, at its elec- 
tion, exercised with reasonable diligence, treat such item as dishonored by non- 
payment and recourse may be had upon prior parties thereto in any of the follow- 
ing cases: (1) Where the check or draft of the drawee or payor bank upon another 
bank received in payment therefor shall not be paid in due course; (2) where the 
drawee or payor bank shall without request or authority tender as payment its 
own cheek or draft upon itself or other instrument upon which it is primarily 
liable; (3) where the drawee or payor bank shall give an unrequested or unauthor- 

_ized credit therefor on its books or the books of another bank; or (4) where the 
drawee or payor shall retain such item without remitting therefor om the day 
of . or on the day of maturity if payable otherwise than on demand and 
received by it prior to or on such day of maturity: Provided, however, That in any 
case where the drawee or payor bank shall return any such item unpaid not later 
than the day of receipt or of maturity as aforesaid in the exercise of its right to 
make тагтан only at its own counter, such item сап not be treated as dis- 
honored by nonpayment and the delay caused thereby shall not relieve prior 
= from liability: Provided further, That no agent-collecting bank shall be 

ble to the owner of an item where, in the exercise of ordinary care in the 
interest of such owner, it makes or does not make the election above provided 
or takes such steps as it may deem necessary in cases (2), (3), and (4) above. 

Sec. 12. Notice of dishonor of items presented by mail.—In case of the dishonor 
of an item duly presented by mail as provided for in the next preceding section, 
notice of dishonor of such item to prioc parties shall be sufficient if given with 
reasonable diligence after such dishonor; and further in the event of failure to 
obtain the return of any such item notice of dishonor may be given upon a copy 
‘or written particulars thereof, and delay in giving notice of dishonor caused by 
an attempt with reasonable diligence to obtain return of such item shall be 
excused. 

Sec. 13. Insolvency and preferences.—1. When the drawee or payor, or any 
other agent collecting bank shall fail or be closed for business by (official to be 
designated) or by action of the board of directors or by other proper legal action, 
after an item shall be mailed or otherwise entrusted to it for collection or payment 
but before the actual collection or payment thereof, it shall be the duty of the 
receiver or other official in charge of its assets to return such item, if same is in 
his possession, to the forwarding or presenting bank with reasonable diligence. 

2. Except in cases where an item or items is treated as dishonored by non- 
payment as provided in seetion 11, when a drawee or payor bank has presented 
to it for payment an item or items drawn upon or payable by or at such bank and 
at the time has on deposit to the credit of the maker or drawer an amount equal 
to such item or items and such drawee or payor shall fail or close for business as 
above, after baving charged such item or items to the account of the maker or 
drawer thereof 3. otherwise discharged his liability thereon but without such 
item or items having been paid or settled for by the drawee or payor either in 
money or by an unconditional credit given on its books or on the books of any 
other bank, which has been requested or- accepted во as to constitute such drawee 
or payor or other bank debtor therefor, the assets of such drawee or payor shall be 
impressed with a trust in favor of the owner or owners of such item or items for 
the amount thereof, or for the balance payable upon a number of items which 
have been exchanged, and such owner or owners shall be entitled to a preferred 

upon such assets, irrespective of whether the fund representing such item 
or items can be gua identified as part of such assets or has been intermingled 
with or converted into other assets of such failed bank. 

8. Where an agent collecting bank other than the drawee or payor shall fail 
or be closed for business as above, after having received in any form the proceeds 
of an item or items intrusted to it for collection, but without such item or items 
having been paid or remitted for 1 47 either in money or by an unconditional 
„credit given on its books or on the books of any other bank which has been re- 

or accepted so as to constitute such failed collecting or other bank debtor 
or, the assets of such agent co! bank which has failed or been closed 


for business as above shall be impressed with a trust in favo! 
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owners of such item or items for the amount of such proceeds and such owner or 
owners shall be entitled to a preferred claim upon such assets, irrespective of 
whether the fund representing such item or items can be traced and identified 
as part of such assets or has been intermingled with ór converted.into other assets 
of such failed bank. 

Sec. 14. Act not retroactive.— The provisions of this act shall not apply to 
transactions taking place prior to the time when it takes effect. 

Sec. 15. Cases not provided for in act.—1n any case not provided for in this act 
the rules of law and equity, including the law merchant and those rules of law 
and equity relating to trusts, agency, negotiable instruments and banking, shall 
continue to apply. j 

Sec. 16. Uniformity of inch pretation. This act shall be so interpreted and 
construed as to effectuate its general purpose to make uniform the law of those 
States which enact it. 

Sec. 17. Short litle.— This act may be cited as the bank collection code. 

Sec. 18. Inconsistent laws repealed.—All acts or parts of acts inconsistent with 
this act are hereby repealed. 

Sec. 19. Time of taking effect—This act shall take effect 


` EXPLANATORY NOTES 

Section А Definitions.—The definition of the term “bank” is broad enough 
to include all banks whether organized under State or Federal laws. The defi- 
nition also recognizes that for purposes of presentment and payment of paper a 
branch or office of a bank is regarded as a separate and distinct institution. 

The term “item” as defined includes nonnegotiable aswell as negotiable instru- 
ments. 

Sec. 2. Bank of deposit is agent for collection.—The purpose of this section is to 
establish an agenev relation of the bank in which paper is deposited and thus 
protect it, when paper is deposited indorsed unrestrictedly, which is oftentimes 
the сазе, from being held liable to its depositor as owner, as soon as credited to 
his account. This was so held in City of Douglas v. Federal Reserve Bank (46 
Sup. Ct. 554), notwithstanding there was a custom to charge back іп event of 
dishonor and the contract provided that out-of-town items were expressly credited 
“subject to final payment.” It was pointed out that in the event of dishonor, 
the bank could ordinarily have recourse upon the depositor as indorser, but in the 
particular case, the indorser was discharged, because the item had been paid by 
a worthless draft of the drawee bank, which failed and the bank of deposit was 
the loser. Banks generally protect themselves by stipulations on deposit slips, 
signature cards, or pass books against such liability, by declaring that the»bank 
is agent, not owner. The above section provides a statutory relation of ageney 
in the absence of agreement to the contrary, but if the cane receives the paper 
unrestrictedly indorsed, it becomes liable as owner to subsequent parties who act 
in reliance upon its ownership unless it protects itself as provided in section, 4. 

Subsequent collecting banks are defined as subagents of the depositor but are 
authorized to follow instructions of the immediate forwarding bank. 

Credits given by agent banks for uncollected paper are revocable and do not 
make the bank responsible as debtor until the proceeds have been received in 
money or an unconditional credit therefor has been given which has been re- 
quested or accepted (see secs. 9 and 10). The provision making the bank defor 
where an unconditional eredit"is given which has been requested or accepted 
applies in all cases where the presentment is by mail, over the counter; or through 
the clearings and is based upon the principlesthat the bank should be responsible 
as debtor where it becomes owner of a eredit which it is not compelled to accept 
but which it does accept on its own responsibility upon the books of another 


bank which fails. 


Sec. 3. Item on same bank.—The majority of courts hold that credit of an 
item on the same bank is final and can not be charged back, notwithstanding such 
item is found not good upon examination of the account. The theory is that the 
bank is presumed to know at all times the condition of a customer's account. 
While it is the bank's duty to the drawer-customer of a check to pay or reject it 
immediately, the courts have held that it is competent for the bank to agree with 
the 1 that payment be deferred for a reasonable time in order to 
examine the account. In banking practice, deposited checks on the same bank 
are immediately credited in the 3 pass book without opportunity for 
examination of the drawer's account at the moment and it is clearly unreasonable 
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for the depositor of an item drawn on the same bank to expect an irrevocable 
credit until the bank has had a reasonable time to inquire into the account. The 
code fixes a definite rule that such credit shall be provisional,subject to revocation 
"ша the bank might exercise at any time during the day. 

Set. 4. Legal effect of indorsements.—The negotiable instruments act defines 
the legal meaning and effect of certain kinds of indorsements, such as indorse- 
ments in blank and special indorsements, which convey title, indorsements 

without recourse” which convey title but without liability for nonpayment, 
conditional indorsements which convey title subject to a condition and restrictive 
indorsements which either constitute the indorsee the agent of the indorser or 
which itle in the indorsee as trustee: As to the latter class of indorsements, 
the co in conflict whether certain forms of indorsements are restrictive 
and agent-creating or unrestricted and title-conveying and section 4 is designed 
to clear up this confliet in the case of indorsements for deposit" and “рау any 
bank or banker" which have been held both agent-creating and title-conveying 
in different jurisdictions. 

The first paragraph of section 4 provides the legal effect of an indorsement 
‘for deposit" making same restrictive and providing that the bank is agent and 
not owner. 8 

The indorsement “рау any bank or banker" is likewise made restrictive and 
creating an agency relation ‘‘unless coupled with words indicating the creating 
of a trustee relationship." Many collecting banks stamp upon items various 
forms of which the following is a sample: 

“This draft is a cash item and is not to be treated as a deposit. The funds 
obtained through its collection are to be accounted for to us as a trust and are 
not to be commingled with other funds of collecting bank." 

The words ‘‘unless coupled," etc., are inserted to cover such condition. 

The section further provides not only in the case of indorsements “рау any 
bank or banker," but in all cases of restrictive indorsements, whether creating 
an agency or trust relationship, that such indorsements carry a guaranty of 
enuineness and authority to make prior indorsements and to save the drawee 
harmless in ease of defective or irregular prior indorsements. Most restrictive 
indorsements are coupled with a guaranty of prior indorsements, and drawee 
banks generally require such guaranty as a prerequisite of payment. It seems 
roper, therefore, to have this feature incorporated in the law, but it is qualified 

y the provision ‘‘unless such indorsement is coupled with appropriate words 
disclaiming such liability as guarantor." This would enable any forwarding 
bank that did not desire to incur a guarantor liability to couple with its indorse- 
A 9 diselaimer, such as ‘‘without guarantor liability" or other form of 

isclaimer. 


It is common for depositors to indorse checks in blank when they are placed 
on deposit, or specially to the bank, and probably not all banks realize that under 
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such indorsement, although as between bank and depositor, the bank is agent, 
yet as to all subsequent holders and especially the payor, the bank is liable as 
apparent owner, in case of raised or altered checks or should the payee’s indorse- 
ment be a forgery. It has, therefore, been deemed wise to insert a provision 
that where an item is so deposited or received for collection, the bank may 
negative the presumption of ownership by writing over the signature of the in- 
dorser the words ‘‘for deposit“ or other restrictive words. This authority would 
apply to any bank in the collection chain. Р Ес ee 

Bro. 5. Duty and responsibility of bank collecting agents. — This section is in 
tended to clear up the wide conflict between those decisions holding that the 
collecting bank is liable for the negligence and defaults.of correspondents and 
those holding the bank not liable, provided it exercises due care. Because of 
such conflicting decisions and uncertainty in the law of those States where no 
rule has been declared, the code provides a definite rule pe ceni for default 
of correspondents, namely, the *due care" rule, known as the Massachusetts 
rule, which is now followed in a majority of the States. In those States follow- 
ing the so-called New York rule" that a collecting bank is liable for defaults of 
correspondents and in the other States where the question is unsettled, the banks 
are compelled to protect themselves by a special agreement. The weight of 
authority and the better reasoning is in favor of the Massachusetts rule, A 
person depositing items is aware that the bank can not collect it through its 
personal agents and employees; the ordinary exchange charge, if there is one, is 
very small, in comparison to the service rendered, and the liabilities assumed by 
the bank if it be held responsible for the aets and conduct of its correspondent 
bank beyond the measure of care required in selecting a suitable correspondent, 
is out of all proportion to such charge. 

Sec. 6. Rules of ordinary care in forwarding and presentment.—This section 
in effect enacts into law the usual banking custom in regard to forwarding and 
presenting paper. is ; 

Custom has sanctioned. the practice of forwarding direct to the drawee or 
payor bank, contrary to the judieial rule that such method of forwarding is negli- 
gente, and the enactment of the American Bankers Association recommended 
measure which authorizes such practice, now in force in the majority of States, 
has legalized this custom. The code makes this rule uniform in all States and 
also legalizes the customary mode of presenting through bank correspondents. 

Sec. 7. Items received through the mail.—It has always been an un certain 
question as to what time in the physical handling of a check received through the 
mail it is deemed paid. It is to the interest of the drawee or payor bank to fix a 
definite point of time at which the item shail be deemed paid to avoid trouble 
and litigation where, for example, an attachment is levied against the customer's 
ile the check is in possession of the drawee bank or where the drawee 
ymem. The provision only has application to solvent drawee or 


seeks to stop 
vor. 

Sec. 8. Items lost in transit.—While the law is at the present time in accord 

with the above, a bank will frequently have trouble with its depositor, where the 

: no record of the source of an item and it is difficult 

nsibility and procure a duplicate. When the non- 


which the payor or some other bank is allowed to remain debtor, instead of the 
fund being transmitted to the owner, makes the agent collecting bank itself 
responsible as debtor therefor. ; 
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Sec. 10. Medium of remittance.— This applies the prineiple underlying ge 


tion 9 to the case of the remitting bank; after the proceeds are collected. 

Szc. 11. Election to treat as dishonored items presented by mail.—The pur- 
pose of this section is to permit the agent collecting bank, at its option, to continue 
the liability of the drawer or maker and indorsers upon a check, not presented 
over the counter or through the clearing house, but by mail, where the drawee or 
payor defaults in making payment because of its inso. veney. 

Presentment direct to the drawee by mail (as distinguished from mailing to an 
independent agent at the place of the drawee) is customary and legally sanctioned 
by statute in a number of States and by this Code and it is the opinion of a num- 
ber of banking experts (although all are not agreed) that the drawer who gives his 
eheck upon a bank which can not pay, should not be relieved of his obligation by 
the mere charging of the check to his account and the issuance by the drawee of a 
worthless draft therefor but should stand for the solvency óf his bank, which is his 
paying agent, until theJatter’s draft is at last paid. : 

Accordingly four contingencies are provided in which the item may be dis- 
honored and the liability of the drawer continued at the option of the agent col- 
lecting bank. Where such liability is continued, the recourse is upon the drawer 
and prior parties and not upon the failed Bank. In any where it is found 
impraeticable, by reason of inability to identify prior part an item forwarded 
to the drawee for which it has attempted to settle in any of th ways above men- 
tioned, the option need not be exercised and in such event the raft or credit given 
by the drawee or payor will operate as payment of the original item and the owner 
Will have recourse as preferred creditor under section 13. 

Should it be found undesirable in any State to adopt the policy declared in this 
section the same can be omitted; and in such event section 12 should also be 
omitted and also the opening words in paragraph 2 of section 13, Except in cases 
where an item or items is treated as unpaid and dishonored as provi in section 
AE" 


_ BEC. 12. Notice of dishonor of items presented by mail.—'The purpose of this 
section is to supplement the negotiable instruments act which provides for notice 
of dishonor to preserve the liability of prior parties when an instrument is dis- 
honored by nonacceptance or nonpayment. It is intended to cover the new forms 
of dishonor provided in section 11. The general requirements of the negotiable 
instruments act as to giving notice of dishonor will still apply. 

Sec. 13. Insolvency and preferences.— There is much confliet in the decisións 
over the right to preference in payment of collection proceeds out of the assets of 
а failed bank. The purpose of this section is to establish uniform rules based on 
the better reasoned decisions. Except where the failed bank (whether drawee or 
payor or other collecting bank) has been accepted as debtor for such proceeds by 
reason of a requested or a pted credit given by it on its own books or on the 
books of any other bank, a relation is ereated with respect to such proceeds 
both in the case of the drawee or payor after the money has been taken out of the 
account of the drawer or maker and in the case of an agent collecting bank other 
ihan the drawee or payor, which has received the proceeds in any form; and the 
owner of the item is entitled to preferential payment out of the assets of the failed 
trustee whether the proceeds can be traced and identified into a specific fund or 
not. 


In case an item is received by a bank which fails before the actual payment or 


collection thereof, provision is made for return of the item where in its possession 
or that of the receiver. Furthermore, the provisions of section 13 do not apply 
to items presented by mail which, at the election of the presenter, are treated as 
dishonored by nónpayment according to the provisions of section 11. 
Sections 14% 19, inclusive, are self-explanatory. - 
Mr. Hogv gr р. Now, the section I am particularly interested in 
is the section that is quoted as a part of my Exhibit No. 3, and that 
is paragraph 3 of section 13. In the State of Missouri the legislature 
did not accept one or two sections of the uniform Bank. Collection 
Code, so that it appears as section 11 in the State of Missouri. 
io fs paragraph 3 of section 13 of the Bank Collection Code reads 
e this: | i 


* 


Where an agent collecting bank other than the drawee or payor shall fail or 
be closed for business as above—. D 
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That is specified in the preceding sections— 


after having received in any form the proceeds of an item or items entrusted to 
it for bs Жазу but without such item or items having been paid or remitted for 
by it either in mone er by an unconditional credit given on its books or on the 
books of any other bank which has been requested or accepted so as to constitute 
such failed colleeting or other bank debtor therefor, the assets, of such agent collect- 


ing bank which has failed or been closed for business as above shall be impressed 


i i V wher or owners of such item ог. items for the amount 
5 ee or owners shall be entitled to a preferred claim 
upon such assets, irrespective of whether. the fund representing such item or items 
can be traced and identified as pert of such assets or has been intermingled with 
om converted into other assets of such failed bank. . 

Since 1929 two other States have accepted the code, namely, Ken- 
tucky and South Carolina. I have been able to give reference to the 
House bill in. Kentucky, which the Secretary of State advises me is 
the correct number of the bill as it was actually passed, but I have no 
information from South Carolina that will enable me to locate the 
bill itself or the law, but I háve information from Judge Paton that 
the bill was passed and included section 13, to which I have just 
referred. Unfortunately, those laws have not been published. 

Mr. Winco. The probabilities are that they copied that verbatim. 

Mr. Hocurtanp.Yes; that has been the experience in all States 
except Missouri, I believe, and possibly Nebraska. : 

Now, I would like to refer to the decisions holding against our con- 
tention, and file a memorandum of authorities. Xo y 

I have referred to the Hecker-Jones-Jewell Manufacturing Co. case, 
which is from Massachusetts and probably ithe leading case, and 
various other States, such as Mississippi, Georgia, Tennessee, Penn- 
sylvania, Michigan, and Minnesota, have followed it, and then I have 
i cited the rule which the Federal authorities have been following, 
and which is from the Larabee Flour Mills case, to which I referred a 
few moments ago, and in the Larabee case Judge Faris filed a strong 
dissenting opinion in which he pointed out the discrimifiation that 
arises on the question of augmentation of assets as contended for by 
the Larabee people in that case and as upheld by various State courts, 

articularly in Missouri, Kansas, and Oklahoma, as well as other 

Vestern States. : ; 

The Bank Collection Code, as I have said, has been adopted in 11 
different States. The courts of some 12 other States have held that 
these items are of a preferred nature. That makes 23 States in all, 
and I believe there are 4 States that have been holding that these 
items are preferred that have adopted the code, such as Missouri 
and 3 others.“ That leaves 19 States in all that have either adopted 
the code or have had recent decisions upholding our theory, that these 
items are of a preferred character. Po ic xcd 

In the code of the American Bankers Association, there is no limi- 
tation upon the type of items that are to be preferred. Any item that 
is oA through a bank for collection and remittance, in case of the 
insolvency of the collecting bank, is to be treated as a preferred claim. 

In the Strong bill, the preference ony goes to. the transferor, or 
the owner of the document that has documents of title attached 
thereto, such as a bill of lading or any document conferring title on 
real estate or personal property. I think-that is the reason that the 


before you gentlemen. 


+ 


. bankers do not prefer the phraseology of the present bill that is up 


# i ; 
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In the handling of our commerce we naturally 
Mr. хао. Are you through with the citation of authorities now? 
Mr. HocvEraNp. Yes. 

Mr. WiNao. May I ask some questions, Mr. Chairman? 

Mr. Strona. Certainly. 

Mr. Wiwao. I think it would be better to do it now than to come 
back to that later. 

I am glad you are here, because you know more, I think, about the 
law than any man I have had any correspondence with or heard of. 

Mr..HocvErANp». I do not claim that distinction. 

Mr. Winco. I think we can agree on this, can we not, that the 
conflict between the different decisions of the courts is more apparent 
than real? 

What I have in mind is ihe, that while one State court may hold 
one way and apparently another State court has held just the oppo- 
site, the significant thing is that it was not so much a difference in 


the law, but the real difference was in the application of the law to a 
e ^ а 


different set of facts. 

I think we can agree on this, that the apparent conflict is in the 
main based upon the determination on the facts in each particular 
case whether the relation of debtor and creditor existed, or whether 
the trust relation existed? 

Mr. HoGveE.anp. Yes, sir. 

Mr. Winco. We can agree on that? 

Mr. HoavzEraANp.. Absolutely. : 

Mr. Winco. That, as I med before, the confliet is more apparent 


than real, and in the last analysis there is practical uniformity that^ 


the real test is, Do the facts in this case establish the creditor relation, 
or do they establish a trust relation? Is not that true? 

Mr. Hoeuetanp. I would not go quite that far, because it seemed 
to me as I read these different decisions that some of the State courts 
have held that the payment by check drawn on the collecting bank 
and a mere transfer of the account from one place to another consti- 
tutes an е ре" of assets, and another court on an equal set 
of facts has held that it does not. 12 
; Mr. Winco. You are hardly correct in saying an “equal” set of 

acts. 

Mr. Hocuetanp. A similar set of facts. 

Mr. Winco. I think you will find a differentiation. In other 
words, I tried to find a citation of another case in Arkansas that 
2 was just the contrary to the First National Bank case, 
and I do not recall whether the case went to the Supreme Court or 


not, but I do not think it did, because I can not find the citation, but . 


the distinction was this, that whereas the facts with reference to 
remitting by check are identical, yet in one case, in the First National 
Bank euse, as I recall—and I have it here but have not gone through 

Mr. HodugLAx D. That was the Swaney case. 

Mr. Winco. That was the case of the First National Bank in 
Kansas against a national bank down at Little Rock, and in that 
case, where the remittance was made by check, one of the deter- 
mining facts in the case was that there was actually a lot of cash on 
hand when it closed its doors on June 19; it had cash on hand to the 
amount of seven thousand and so many dollars. In other words, 


ч 


‚ law against a nationa 
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the question does not always turn on how the remittance was made 
or how the payment was made, but sometimes the question of 


whether or not there is cash left on hand or whether the cash or the 


proceeds have been dissipated by the insolvent bank is considered. 
What.I am trying to get at is this, so that the members who are 


not lawyers will not get the idea that there is a clear-cut conflict. 


between the decisions of the courts upon an identical state of facts 
that I have not been able to find any two cases that had an identic 
state of facts. 


Mr. HoavELAND. That is probably true, but many of them are 


reasonably parallel. ; 

Mr. Winco. The whole question, and this whole battle, is around 
this question, whether or not under a given state of facts a trust 
relation shall be held to have existed, or whether the relation of cred- 
itor and debtor has existed. So the words “preferred creditor" are 
really bottomed upon the fact that the funds were held in trust. 

Mr. HocuELANp. Certainly. ; T 

Mr. WiNao. And therefore that the forwarding bank or milling 
company shall recover from the assets of the collecting bank the 
equivalent of trust funds. 


That really states the case, I think, between the two conflicting . 


opinions with reference to this bill. 2: à 
Mr. HocvELAND. But when you come to the code which the 


. bankers have approved, and I may say that the bankers of the United 


States have approved a code and they are taking steps to secure its 
adoption throughout the United States—— _ i 
r. Winco, That brings up the last question I intended to ask, 


` that in that section 13, paragraph 3, of the code which they are 


getting the different states to Adopt, they undertake there to enumer- 
ate certain facts and to say that those facts constitute a trust relation 
and not а creditor relation. А 

Mr. HocuELAND. In other words, they are trying to set up a 
uniform method of collecting. $ he 

Mr. Winco. In other words, they are assuming that by legislative 
declaration you can cover all conceivable facts and lay down a yard- 
stick bottomed upon facts ànd not upon legal principles which will 


determine the distribution or the allowance of claims against a national 


bank receiver. That to my mind is the viciousness of the proposal. 
Mr. HoauELANp. The code does not go against national banks, 


because it has not been brought to Congress; it only goes to regulating ' 


State banks. 2 
Mr. Winco. One other point, and then I am through on this angle 
of it. The Arkansas case, that held exactly as you wanted, held in 
favor of the forwarder of the draft, was a case against the receiver of 
a national bank, and the ablest firm of lawyers in Arkansas, who 
enerally represent corporations, did not take that case to the 
Supreme Court of the United States, did they? 

г. HoauELANp. I do not know. - 
Mr. Winco. No, they did not; they acquiesced in it. It was а 
national bank case; no dispute about it, and éven under existing law 
your forwarder in Kansas was given a preference, and out of that 
$7,000 in cash he was paid, so that there 1s no necessity to change the 
hank receiver where there: зхе facts like there 
were in the First National Bank case. ; 


7 
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* 
Mr. HoetELAND. Of coürse, we feel that that right is being estab- 
lished more ahd more by the decisions of the State courts. Take 
the State of Missouri; the earlier State court decisions held against 
our contention, but the more recent cases have been holding that 
these items are of a preferred nature. : A 

Mr. Winco. The trend is such that recently, in the last year, of 
the $25,000,000 of assets of failed national banks, preferred claims 
‚жеге allowed to the extent of over $12,000,000, just a few thousand 
dollars less than 50 per cent in assets. Is not that true? 

Mr. Hocvuexanp. I have not any figures like that. 

Mr. Winco. I can give you the exact figures for the record. I 
think they are pertinent at this point. 

For the fiscal year ending October 31, 1929, the following payments 
were made to creditors: To preferred and secured creditors, $12,- 
561,313; to unsecured depositors, $12,653,830. ` 

In other words, these preferred creditors got within less than 
роли as much as the depositors did in connnection with national 

anks. 

Mr. HoavELAN». Of course, it is a matter of olicy. й 

Mr. Winco. If this bill had been the law, the great bulk of the 
assets would have been paid to preferred and secured creditors, and 
the depositors would have received less than they did. Is not that 
true? $ 

Mr. Hoavexanp. I have no way of knowing. Of course, the law 
now up for consideration ties it up with the proposition that the draft 
must be attached to some document of title, conveying title to real 
or ди property. The great volume of business is done on checks 
and drafts without any documents attached thereto, and that pre- 
sents an entirely different situation. The American Bankers Asso- 
ciation want everything cleared. 

Mr. Winco. I am not talking about what they want. I have an 
old client who is bombarding me in favor of the bill, and I am not 
trying to find out who wants it, but I am trying to determine whether 
I should overturn the decisions of the courts and undertake to set up a 
legislative rule that I think would fit every conceivable case and 


would overturn the logic of the decisions of the courts heretofore: - 


That is the proposition. I am not interested in who is for it; I want 
to know how it will work and whether it is practical. 

Mr. Lerrs. If it is advisable that the State legislatures should inact 
the collecting code, why are we not considering that here instead of 
the Strong bill at this time? 

Mr. Hocuetanp. That is a thing I cannot answer. I did not 
know a thing about the code until I got into this legislation. 

Mr. Lerts. If you want uniformity, we ought to consider that 
instead of this bill. > ; 

Mr. Srnoxd. Nobody has introduced a bill for it. i 

Mr. Геттз. I know, put 1 am asking why, if we are interested in 
effecting a purpose, we are going at it this way instead of the other 
way. х 
Mr. Winco. That is а very pertinent question, because if we are 
going to legislate on this, then we ought to figure out what is the most 
practical way—— : 

Mr. Strona. Certainly. 
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Mr. Letts. If we want uniformity and the States are adopting 
onioni laws, why should we not oper the advisability of adopting 
a national statute that will accomplish that purpose? 

Mr. SrnoNc. Well, when we get into executive session we can 
diseuss that. o 

s Hoavetanp. The interests that I represent have no opposition 
to the Bank Collection Code. : j 

Mr. Lerrs. Is the Strong bill better than the Bank Collection 
Code? ^ Я 

Mr. HoavELANp. No. The bankers say it is less valuable. 

Mr. Lerrs. But, from the viewpoint of your interests. 

Mr. Hoauetanp. It is no better, but it would protect us equally 
as well. 

Mr. Dunsar. Are you protected now? 

Mr. HoavEgLANDp. We are in many States. 

Mr. Dunsar. Not in all the States? 2 


Mr. Winco. I understood that. Е 

Mr. Strona. They did not ask me to suppor the bill. Я 

Mr. Winco. It is the old case of some fellow losing in a lawsuit 
and trying to override a decision of the court by legislative enactment. 

Mr. Srrona. It is an attempt to correct a wrong. S i 

Mr. Winco. The point I was getting at is, Why differentiate 
between one class of these cases and another, when. the fundamental - 
principle of his right, as you say, that this bank should be a preferred 
creditor, is bottomed upon the right that exists with reference to 
money and not on the particular form of paper that might be attached 
to the call for the money? ‚ PR 

Mr. HocavEraNp». I grant you that. ; 

Mr WiNco. I am io 3 Brother Strong; I knew why 
you introduced it. I had refused to introduce the same kind of a 
proposal several times. f 3 
Mr. Strona. I agree with you it is a matter of right, but here is 
a thing that has always stuck in my “craw”: Under the decisions of 
the courts, if you are a banker and you notify me that you have a 
sight draft upon me, with bill of lading attached, and walk into 
your bank and say, “І want to pay it,” you say, It is for 
$1,000," if I draw my check for $1,000 ара-р t it to you and you 
pay me $1,000 and I turn around and hand that back to you and take 
the draft, that is a preferred claim. : 

Mr. HoauELAND. And recognized by the Federal courts. ; 

Mr. Srrona. But if I Bae е hand you a check and say, ““ Неге is 
my check; take thet out of my funds,” that is not a preferred claim. 

Mr. HoavELaxp. A play on words. 

Mr. Winco. No; in the опе case it takes the assets. 
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Mr. Strona. I know it is based upon a legal distinction. 
Mr. Winco. You have stated the distinction: 
Mr. SrRoNG. There is a legal distinction there; I realize that. 
Mr. Winco. I am conceding that you have accurately stated the 
distinction. 
Mr. Strona. But, as a moral proposition, there is no difference. 


Mr. Winco. One of the decisions of the court did discuss that 
moral question. ' 


. Mr. Strona. The man who is receiving that money has no interest 
in whether you had me take the money and hand it back to you or 
whether you accepted my check. ; 

Mr. Winco. But the point I am making is this, that it looks 
unconscionable to me, but if I become convinced that we ought to 
ер and substitute a legislative rule for the rules that have been 
laid down by the courts, then I shall immediately say, Let us make 
it cover all of these cases where wrong is done." É 


Mr. HocvELawp». I want to thank you for giving me the time that 
you have. 


Mr. Winco. Have you concluded? 
Mr. HodukLAxp. I think I have. 
Mr. Strone. We will take a recess until 2 o'clock. 


А (Whereupon, at 12.30 o’clock р. m., a recess was taken until 2 
o’clock p. m.) : 


AFTER RECESS 


he hearing was resumed at 2 o'clock p. m., at the conclusion of the 
recess. Ы 

Mr. Ѕтвохс. The committee will come to order. The chairman 
of the committee has received letters indorsing this proposed legis- 
lation from the adig d concerns, the names 2 addresses of 
which will be incorporated in the record at this point. 


American Association Creamery Butter Man 8 i - 
cantile Exchange, Chicago, Ill. Я оер MOF Tonio Ма 

Ballard & Ballard Co., Louisville, Ky. 

The Hoover Co., North Canton, Ohio. 

Galveston Mills, Gretna, Va. 

Grain and Feed Dealers National Association, West Chester, Pa. 
s 8 Committee, National Automobile Chamber of Commerce, Wash- 

n, D. C. 
he.Board of Trade of Kansas City, Mo. 

Chas. M. Cox Co., Boston, Mass. 

George Curtis Shinn, Wilkins Buliding, Washington, D. C. 

Sparta Chamber of Commerce, Sparta, Ill. 

Stanard-Tilton Milling Co., Dallas, Tex. 

Wichita Mill & Elevator Co., Wichita Falls, Tex. Я 

The Light Grain & Milling Co., Liberal, Kans. 

The Kansas Flour Mills Соо Айок: Kansas City, Мо 

Nebraska Consolidated Mills Co., Grand Island, Nebr. 

The Blair Milling Co., Atchison, Kans. 

Walnut Creek Milling Co., Great Bend, Kans. 

The Shellabarger Mill & Elevator Co., Salina, Kans. 

G. B. R. Smith Milling Co., Sherman, Tex. 

The Arnold Milling Co., Sterling, Kans. 

The Wilson Flour Mite, ilson, Kans. 

Valier & Spies Milling Corporation, St. Louis, Mo. 

The N. Sauer Milling Co., Cherryvale, Kans. 

The Acme Flour Mills Co., Oklahoma City, Okla. 

Mer Milling Co., Omaha, Nebr. 

The Southwestern Millers' League, Kansas City, Mo. 


* ; 
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Canadian Mill & Elevator Co., El Reno, Okla. 

The William Kelly Milling Co., Hutchinson, Kans. 

Nebraska Consolidated Mills Co., Grain Exchange Building, Omaha, Nebr. 
The Kansas Milling Co., Wichita, Kans. 

The Hunter Milling Co., ae dose Kans. 

The Moundridge illing Co., Moundridge, Kans. 

Farmers Grain Dealers Association of North Dakota, Grand Forks, N. Dak. 
Bay State Milling Co., Winona, Minn. s 

Lawrenceburg Roller Mills Co., Lawrenceburg, Ind. у 

Indiana Grain Dealers Association, Board of Trade Building, Indianapolis, Ind. 
Ardmore Milling Co., Ardmore, Okla. 

Crookston Milling Co., Crookston, Minn. 

Hubbard Milling Co., Mankato, Minn. 

Clyde Milling & Elevator Co., Clyde, Kans. 

Churchville Roller Mills, Churchville, N. Y. 


International Milling Co., Flour Exchange, Minneapolis, Minn. 


Shawnee Milling Co., Shawnee, Okla. я 

Central States Soft Wheat Growers Association, Indianapolis, Ind. 

The Security Flour Mills Co., Abilene, Kans. 

The Abilene Flour Mills Co., Abilene, Kans. 

E! Reno Mill & Elevator Co., El Reno, Okla. 

Thornton & Chester Milling Co., Buffalo, N. Y. 

Federal Mill (Inc.), Lockport, N. Y. 

Slater Mill & Elevator Co., Slater, Mo. 

Bowersock Mills & Power Co., Lawrence, Kans. 

Everett, Aughenbaugh & Co., Minneapolis, Minn. 

Oklahoma City Mill & Elevator Co., Oklahoma City, Okla. ў 
Northwest Spring Wheat Millers Club, 526 Security Building, Minneapolis, 


Minn. 


Merritt Engineering & Sales Co. (Inc.), Lockport, N. Y. 

Baldwin Flour Mills Co., Minneapolis, Minn. 

Commander-Larabee Corporation, Minneapolis, Minn. 

Ewart & Lake, Groveland, N. Y. 

Wabasha Roller Mill Co., Wabasha, Minn.“ 

General Mills (Ine.), Chamber of Commerce Building, Minneapolis, Minn. 
The Red Wing Milling Co., Red Wing, Minn. 

Tennant & Hoyt Co., Lake City, Minn. 

Phelps & Sibley Co., Cuba, N. Y. 

С. 8. Johnson Co., Davenport, Iowa. 

International Milling Co., Buffalo, N. Y. 

The Acme Flour Mills Co., Oklahoma City, Okla. 

Farmers National Grain Dealers Association, Hillerest Building, Omaha, Nebr. 
The Alva Roller Mills, Alva, Okla. 

Union Equity Exchange (Inc.), Enid, Okla. 

Shawnee Milling Co., Shawnee, Okla. 

Eagle Milling Co., Edmond, Okla. . . 

Enid Milling Co., Enid, Okla. 

Ponea City Milling Co., Ponca City, Okla. 

Canadian Mill & Elevator Co., El Reno, Okla.. : ale. 
Farmers Co-Operative Grain Dealers Association of Kansas, Nelson Building, 


Hutchinson, Kans. 


Hiawatha Milling Co., Jackson, Miss. 
North Pacific Millers Association, Tacoma, Wash. 
Springfield Milling Co. (Inc.), Springfield, Minn. 
ente & Co., Inc., New Orleans, La. 
J. Allen Smith & Co., Knoxville, Tenn. 
Lexington Roller Mills Co., Lexington, Ky. ; 
Russell-Miller Milling Co., Minneapolis, Minn. bes 
Farmers Elevator Co., Chappell, Nebr. жр 
The Larabee Flour Mills Co., Kansas City, Мо. 
Fisher Flouring Mills Co., Seattle, Wash. 
Happy Feed Mills (Inc.), Memphis, Tenn. 
Equity Union Grain Co., Kansas City, Mo. 
Spartan Grain and Mill Co., Spartanburg, 8. С. 
eridian Grain & Elevator Co., Meridian, Miss. 
The Mauser Mill Co., Treichlers, Pa. 
Kentucky Feed & Grain Co., Louisville, Ky. 
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The Blue Ridge Millers Association, Mount Airy, Md. 
Allentown, Pa., Chamber of Commerce. : 
F. M. CAEP & Co., Memphis, Tenn. . 
International Sugar Feed e Memphis, Tenn. 
Farmers Grain Dealers Association of уа, Fort Dod x 
General Mills (Inc.), Chamber of Co rce Building, Mi 
Vitality Mills, 166 West Jackson Boulevald, Chicago, III. 
wen Valley Milling Co., Chamber of Commerce Building, Minneapolis, 
nn. 
The Blair Milling Co., Atchison, Kans. 
American Feed Manufacturers Association, 53 West Jackson Boulevard 
Chicago, III. { ” 
Purina Mills, Fort Worth, Tex. 
The Allen & Wheeler Co., Troy, Ohio. : 
33 pe М Corporation, St. Louis, Mo. 
ansas Flour Mi rporation, New York Life Buildi ity 
The Cherokee Mills, Cherokee. Okla, a Сн й 
The Alva Roller Mills, Alva, Okla. 
Flour Mills of America, Ind., New York Life Building, Kansas City, Mo. 
The Kansas Grain Co., Hutchinson, Kans. E 
The Anthony Mills, Anthony, Kans. 
New York State Feed Manufacturers Association, Waverly, N. Y. 
General Foods Sales Co. (Ine.), Postym Building, New York, N. Y. 
Omaha, Nebr., Chamber of Commerce. 
Millers National Federation, 616 Mills Building, Washington, D. C. 
Muskogee Mill & Elevator Co., Muskogee, Okla. А 
n National Fertilizer Association, 616 Investment Building, Washington, 


мне» National Grain Corporation, 343 South: Dearborn Street, Chicago, 


Iowa. 
nneapolis, Minn. 


STATEMENT OF JAMES L. KING, CHAIRMAN LEGISLATION COM- 


MITTEE GRAIN AND FEED DEALERS NATIONAL ASSOCIATION 


Mr. Kine. I am chairman of the legislation committee of the 
Grain and Feed Dealers National Association, and my home is 
West Chester, Pa. The association has a membership, direct, of 
about 1,300, and has an affiliated membership from 17 State asso- 
ciations. 

The members of the Grain and Feed Dealers National Association 
strongly urge the passage of H. R. 5634, known as the Stron bill, 
the purpose of which measure is to protect shippers who issue drafts 
and send them seas e distant banks for collection. 

Court decisions under existing law have virtually made the drawer 


of a draft a depositor in the collecting bank, so that, in event the 


bank of collection fails, the shipper becomes a depositor in it with 
such rights only as ordinary creditors. ‘ 

Grain dealers. regard such court decisions as doing violence to 
common justice, because the drawer of the draft is in no sense a 
depositor in the bank. 

Several years ago, when country banks were failing im large num- 
bers in the middle west many members of the Grain and Feed 
Dealers National Association suffered severe losses when their drafts 
were applied to the assets of the failed banks. In a number of cases 

ain shippers whose drafts had been so applied received but a 
raction of the face value of their drafts when the receiver finally 
liquidated the bank’s affairs. 


e hold that banks handling such drafts act merely in the сарму | 


of collection agencies and that the proceeds of such drafts should not 
be commingled with the regular funds of the banks. We maint 
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,that there is a distinct and decided difference between the position 
of the drawer of such a draft and a regular depositor in a local bank. 
The latter is “оп the ground," #8 it were, and is presumed to know 
something about the bank's affairs.» He has a personal acquaintance 
with the officers of the local bank, knows theif A звы он their ability, 
and their standing in the community, and is thus in a position to 

rotect himself by withdrawing his account should he at any time 
feel the necessity of thus safeguarding his interests. 

The drawer of a draft knows nothing about the local bank to which 
his paper is sent for collection. Не may live in a community hun- 
dreds of miles distant. He asks the bank at destination merely to 
Perform a collection service for him, and u such cases we regard the 
commingling of the shipper's funds in insolvent banks as an injustice. 

e are aware the Comptroller of the Currency has objected to the 
Strong bill on the ground that the measure would create a preférence : 
from the mere fact of collection of the proceeds regardless of whether 
or not such proceeds were afterward traceable to the hands of the 
receiver." He then proceeds: ? 

This is clearly unjust to the general creditors. The assets of the general credi- 
tors should not be taken for the purpose of preferring a creditor whose property 
is not included within said general assets. 

It seems to us that this opinion does violence to the property rights’ 
of shippers. We believe that the proceeds of collected drafts can not 
justly be treated as common deposits, which is the effect of the present 
practi We contend that the law as it now stands puts an unneces- 
sary a st hazard upon shippers. 

We are aware that there is great confusion respecting the liability 
of collecting banks which fail, but this confusion arises through the 
lack of a proper law which shall distinctly point out who.is entitled 
to preferred claims. We know that the receivers of failed banks are 
placed in a quandry with reference to the disposition of assets and 
as to whether certain assets are impressed with a trust in favor of 
the owner of an item or items. It is plain something ought to be 
done to clear up the situation so that the innocent shipper of goods 
may be protected. There certainly should be some modernization 
of the law governing bank collections. 

We respectfully urge that your committee report out the Streng 
bill, or one of a similar nature, that will protect the innocent drawer 
of drafts sent for collection to distant banks. We feel strongly the 
need of such protection in the grain business, because it is not uncom- 
mon for shippers to sell grain to buyers located hundreds of miles 
away. Grain merchants in Minneapolis, for example, deal freely 
with buyers on the Pacific coast, as well as with purchasers of grain 
as far south as Florida. The same situation obtains with reference 


‚ to dealers in all the larger terminal markets. The grain business is 


an interstate business, and it needs for its protection a modern and 
uniform law which receivers of insolvent banks can administer with 
justice to all concerned. 
г. Winco. You have heard the statements made here by Mr. 

Hogueland, of the Southwestern Millers’ Association? 

Mr. Kina. Yes. 

Mr. WIxdo, You agree with him pretty thoroughly? 

Mr. Kina. Well, of course, he dealt with it in a legal way. I am 
not a lawyer. 


—— — 
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Mr. Wiuco. I understood you are not. 

Mr. Кіма. I have never lost any money myself. I have been in 

usiness since 1883, but perhaps it has been more through good luck 
- nan rer any a 

ust recently there was brought to my, attention the necessity for 
some law of this kind by reason of pe bank failures in Меш. 
N. C. All of the banks in that town closed. I happen to do a lot 
of business in Monroe, N. C., selling wheat. It runs into a great 
ет ‘reper йок ma frer р be placed in a very uncom- 

osition if caught wi 

rair adia A in g th drafts down there under the court 
Winco. You are speaking of court decisions, but you are not 
a lawyer? 

m sa No, sir. 

г. Winco. But from what you have heard you realize it is not 
so much a conflict of law but is a matter of applying ag inci 
of law to the different facts in each оа за cack азан emn. 
=a Kiwe. Yes. 

Mr. Winco. What you wish, as I understand it, is you want to re- 
move that uncertainty by having clearer statements af facts in legis- 
lative rules instead of relying upon the rules laid down by the courts? 

Mr. кош Yes. 

г. Winco. I do not blame you shippers for getti i 
ed soutien and letting some ^ else 1 — it. e 

Mr. Kına. In reference to the process of handling these drafts 
Mr. Wingo—your name is Wingo?. 

ме: quee: Yes. 

Mr. Kina. I have been in business a great many years and hav 
sent out & great many drafts. "There am several 8 wh us 
are not sent through the regular channels of collection. One is that 
at the pent day transportation facilities are very quick. If they go 
through the "р: processes oftentimes the draft with the col- 
lateral attached will reach destination after the car has arrived. 
That is one reason for not sending them that way. . 

Another is a buyer will often request a shipper to send to a certain 
bank in a town in which he is located because of some financial or 
credit arrangement that he may have with the bank. Then, too 
we get, of course, a little more prompt return if everything is paid, 
if the draft goes that Way. The drafts are put, in a great majority 
of the cases, into the local bank at the point of origin and are either 
2 direct and an exchange charged for collection, or they go through 
ч à 2 ederal reserve or the regular correspondent that the bank may 

Mr. Winco. I think it is true, from m investigation—and 
wondered if that was your observation=- diui the pe ie pce 
of gue, the shipper takes the draft with the bill of lading attached 
to ^ 3 * end отаде, pi local bank either forwards it 

Be ; ^ 
-— 5 Ree of destination or he sends it through 

M- Kina. That is correct. 

г. Winco. But it is true, I think from my investigation, that 


т. 


oe mend in all the cases the shipper does use his own bank as a ( 


— — 
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Mr. Kina. Yes; I think in a great many cases. Sometimes they 


are sent direct by the shipper to some bank at the point of destination. 


Mr. WIxdo. І think we can all ме that that is not a general 
rule. As a general rule the shipper deposits with his own bank for 
several reasons. One of them is that he is naturally relying upon his 
own banker to handle his business and his own banker, in most in- 
stances, will give him immediate credit for that, with the right to 
charge it back to him and charge him for the estimated period of the 
float. If it goes through the "Federal reserve bank they have fixed 
rules in regard to that—fixed days. 

But if he sends it direct, when he settles for it he charges him with 
the interest from the date he received the draft and gives you the 


credit and charges interest, and in addition, charges you exchange 


and then he also charges you what the collecting bank charges him for 
remitting-the exchange. In most, cases, I think that is the process. 

Mr. Kine. Yes. In my own case, if I put a draft in my local bank 
and direct them to send it to some particular bank or through the Fed- 
eral reserve they credit me in my account for that general item, unless 
I haveitQNo protest." The account is kept in the local bank of that 
draft with the collateral attached, and if I need money, I can negotiate 
a loan against that draft as occasion requires. 

Mr. ес. I think you will find on investigation that it is rare ' 
that a car will reach the destination, unless it is a very near-by point, 
prior to the time the draft will reach that point through the Federal 
reserve. 

Мі Kine. I do not think so. It has gotten so within the last two 
or three years I do not suppose I send one draft out of ten through 
the regular correspondent channel. 

The cars of grain come through from Chicago to points of destina- 
tion in Pennsylvania in about feur or five days. 

Mr. Winco. The draft should come through in three. ё 

Mr. Kina. Yes; but it takes two days, at least, for the draft to come 
from Chicago to me. / 

Mr. Winco. It should/not take two days. 

Mr. Kina. But that/s about what it takes. : 

Mr. Winco. I have been testing these things. Take from Tex- 
arkana, for instance: You make a complete circuit on it in from four 
to six days. Six days ist tside in a banking transaction. I have 
been testing it out not only on this, but on the question of the period 
that the Federal reserve banks—the arbitrary days they have in refer- 
ence to clearing and credits, and I find, at the very outside, six days is 
the longest time that anything from here, from the city of Washington, 
takes to make the complete round. 

For illustration, I can sit down to-day and send a check to a man 
in a remote country town in my district, off of a trunk-line railway, 
on a sawmill railroad, and that check will come back and be in the 
Sergeant at Arms office and be paid in five days. It makes a com- 
plete round of the Federal reserve system and gets here. A draft 
goes just as swift, does it not? 

Mr. Kına. Perhaps it does. For instance, if I make a draft on a 
party at Lancaster, Pa., or Harrisburg, the local bank first sends that 
draft to Philadelphia or if it is some point outside of Lancaster or 
Harrisburg, they will send it to the nearest central point they cor- 
respond with and that central point will send it to some other point 

sl і 
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before it finally reaches the to 


point, we know that the bank nd the draft direct to some bank 
they are torresponding with in Philadelphia, but if it is some suburban 
point or interior point, the process is rather slow and rather uncertain 
and for that reason we send the majority of them direct. 
Mr: Winco: While it is not connected with the matter directly, we 
gare glad to have that information. We are very much obliged to vou. 


STATEMENT OF S. Н. ROGERS, OF THE WILKINS-ROGERS MILLING 
CO., OF WASHINGTON, D. C., REPRESENTING THE NATIONAL 
SOFT WHEAT MILLERS ASSOCIATION OF NASHVILLE, TENN. 


Mr. Rocers. Mr. Chairman, the purpose of my statement is to 
establish that the millers of the country are practically unanimously in 
favor of this bill and that I believe was pretty generally and definitely 
established at the morning's session. 2 

I am here representing the National Soft Wheat Millers Association 
of Nashville, Tenn. I have a telegram from Mr. W. H. Strowd, the 
secretary of that association, giving me that authority, and I simply 
want to read that telegram into the record. I should like to state 
that the Soft Wheat Millers Association is made up of about 100 
member mills scattered over the southeastern, the southwestern, the 
central, and eastern States and producing about 5,000,000 barrels of 
flour annually. I shall réad the telegram. It is addressed to me— 
8. H. Rogers, Wilkins-Rogers Milling Co., Washington, D. C.: 

The Strong bill (H. R. 3634) will be before Banking and Currency Committee 
next Friday morning 10.30. Every member of our association strongly advocates 
this bill, but it is impossible for me to be present. Will you please represent our 
association at this hearing on the basis of the facts contained in this letter; we 
consider this of the greatest importange to every member of the milling industry. 
Understand Hogueland will be préfent and probably federation will also be 
represented. 

I simply want to emphasize the fact that Mr. Strowd says that 
етеу member of our association strongly advocates this bill. 

г. Winco. We are glad to have you here, but I can assure you 
that yowr people have already demonstrated their interest. I think 
I have seen but one group that has written their Congressmen more 
Us ae and letters than your group, and that is the sugar group. 

' But we are used to that. For instance, I have received three tele- 
grams while I have been sitting here. Here is a typical one from a 
man who is a good friend of mine, à banker. He is wiring. me to 
support the bill which he has never read and does not know what is in 
it. He, however, is one of those fellows I can write frankly to and tell 
him that I know it has been suggested he wire me and I would be 
delighted to have him send me a copy of the wire he received asking 
him to wire me. That is part of the propaganda. 

You people are entitled to that. I am not one of those members 
who is afraid some lobbyist will run away with me and corrupt my 


- 
D 


› where, the consigneee expects de- 
livery of the goods. In the meahtime the car may come in and if it 
does arrive before the draft dogs, if it is a private siding, there is 
$6.30 added if the bill of lading is not in for the day succeeding the 
arrival and then for the next two days $2 a day for each succeeding 


day and $5 a day for each succe ing day after that. 
or instance, if I am tradi jth Philadelphia from an interior 


» й 
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legislative Virtue. I am not scared at all some of you gentlemen will 
overreach me. ' moe 

Mr. Rogers. I found, from the morning's session; that my state- 
ment was pretty generally superfluous. 
Mr. Winco. Oh, the millers are a fine lot of people and I used to 
represent them, and all of my old clients have reminded me rather 


‚ pointedly of my old relations [laughter]. 


=” 


STATEMENT OF HON. FRED d. JOHNSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEBRASKA 


Mr. Jounson. I just want to appear and be recorded in favor of 
this bill, representing some of my constituents. 

The Nebraska Consolidated Mills Co., of Grand Island, Nobr., 
wrote me a letter of which I would like to incorporate a part, at least, 
in the record. This refers to the Strong bill (H. К. 5634): 


This bill provides that collection items sent through national banks should not 
be intermingled with depositors' funds and should be preferred claims. 

We are absolutely convinced that this is the only equitable way for such things 
to be-handled. We have never explained the situation to any one who did not 
agree with us. * * For instance: If we shipped a саг of corn to a art 
at Scottsbluff and drew a draft with bill of lading attached, the collecting ban 
would assess their regular fee and would merely be acting as our agent. In 
other words, this is a service which the banks render, and according to our infor- 
mation is @ source of considerable revenue. We can not see why funds so col- 
lected should have anything to do with the general deposits. In other words. 
this is a separate department of the banking business, and to have it intermingled 
with the banks’ funds as a depósit puts an undue burden upon commerce. * * * 

If there is amy question in your mind as to whether or not our position is 
equitable, we would be gl © elucidate further. However, we feel sure if you 
would talk to any banker handling such items, he would readily agree with us 


] that the position we are taking is equitable. 


I wish to say that two of their mills are located in the district I 
represent—the fifth congressional district, one at Grand Island and 
one mill at St. Edward, and I merely wish to appear in their behalf 
and express myself favorably to the bill. 

I thank you. d 


STATEMENT OF CHESTER H. GRAY, REPRESENTING THE AMERICAN 
FARM BUREAU FEDERATION : 


Mr. Gray. Mr. Chairman, the interest of the farmer who produces 
апу of the staple crops which have to go through the markets іп the 
manner which Congressman Strong's bill covers, is similar to that of 
the millers, commission merchants.and others at the terminal market. 
It is a sort of mutual interest. Ў 

То make a practical demonstratign of our interest in the matter, 
let me take. my own experienced in &gard to shipping grain to Kansas 
City—not that I have ever lost any money by having banks close 
which had the settlements in transit, but to show the speed or the 
lack of speed with which the settlements can be made. Ge 

I own and operate 400 acres of land 100 miles south of Kansas City. 
I have from two to five carloads of wheat to sell every year. I sell 
that through the Farmers’ Union Jobbing Association at Kansas 
City, which is a cooperative organization with a membership on the 


board of trade. : & 


117283304 
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At my end of the line, I.do not patronize a bank in these grain 
transactions, because I ship the grain myself direct to the cooperative 
terminal agency and by so doing I remove the possibility of getting 
penalized under the conditions which this bill is seeking to correct; 
that is, I remove one bank from the chain of collecting agencies, or 
intermediate agencies between me and the sale at Kansas City. 

This wheat gets to Kansas City in carload lots and the day following 
its arrival at Kansas City I get my mailed notice from the Farmers 
Union Jobbing Association that it has been sold; that is, it is sold 
нар day it gets there ordinarily, if it does not get there too late in 
the day. 


However, with that announcement from the Farmers Union: 


Jobbing Association that my wheat has been sold, neng the price 
and the grade, and so forth, I do not get the return check, draft, or 


whatever it may be to pay me. That comes along later. Remember 


that my farm 1s only 100 miles from Kansas City and ordinarily it 
takes me about one week to get payments for each car of wheat that 
I send; last year it was twquweeks and a few days over on one par- 
ticular car before I got my у: back for that specified car of wheat. 

I do not know why I was 80 late in getting payment. 

Mr, Brand. Why all that delay? 

Mr. Gray. I am saying, Mr. Congressman, I do not know why 
that delay happened, but what I am leading up to is this: That 
evidently the returns for that Car of wheat were somewhere between 
‘the Farmets Union Jobbing Association, which sold the wheat, and 
Chester Gray, myself, who produced it and offered it for sale. It was 
in some bank or it had not been collected from whomsoever or what- 
ever firm purchased it; in other words, I was under a risk of loss, had 
I drawn a draft against it, in that instance for about two weeks, or 
usally one . the day it was sold in the Kansas City market 


rural deliver. i À ' : 
It is a risk, that has never penalized me а bit Whus far; but it is a 
risk that I understand this bill seeks to cerrect: Maced. та 
The application I make of that is this, that farmers ordinarily do 
not handle their grain as I do. If they are members of a cooperative 


organization—as I am locally, but can not patronize it locally because * 


its elevator is 5 miles from my farm; and I have a switch on the 
railroad contiguous to my farm, and it is not practicable for me to 
use their facilities—they go to the local cooperative to do the work 
and add one more element of danger of loss. In my case I eliminate 
the local bank, because I am an agency which the Farmers Union 
Jobbing Association«at Kansas City recognizes, and I do not have 
as much risk in the matter as the average farmer would have to take 


who has а negofiable instrument drawn. If anything goes wrong in 


any bank, there is one bank, in my case, less than in the average case. 
In the case of the farmers who ship wheat through the Farmers 
Union Jobbing Association at Kansas City, or the local cooperative 
elevator, or the local so-ealled old line shipper, one or the other of 
those people bear this burden in some way or another, and it usually 
comes back to the farmer almost—if net altogether—with 100 per 


cent. reflection against his bank account. Some way or another it 


comes back against him, because if the millers have to bear these 
losses of banks closing with drafts in transit they, in their subsequent 


- 


on the board of trade and the time I got the check back in the mail by. 
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dealings, will try to buy at enough savings to make up their losses, 
so that means it comes back to the farmer if not directly, indien 

I can not blame the millers for that kind of activity. І would 
do the same thing if I had suffered losses on my drafts. So, directly 
or indirectly this penalizing comes back on the farmer, whether he 
naa corn, wheat, vegetables, or whatnot, that is shipped in carload 
ots. я 

І wish to. give this personal relation of my own experience аз a 
comparison to show you gentlemen that the round of collections from 
the time that a farmer ships his grain to the time he gets his money 
pase is not just as quick as the mail can go to the terminal and come 
back. i 

There are delays in between of one or another nature some of which 
I do not know the cause of, and the longer the delay continues, the 
greater the danger to the farmer if some such legislation as this is 
not passed. 

Now, about tlie question of preferred creditors, it does seem to us, 
in the Farm Bureau, that this bill of Congressman Strong, in settin 
up, as its language contemplates, two classes of creditors, preferre 
creditors on the one hand and regular creditors on the other, is a 
perfectly justifiable and ethical piece of legislation for two reasons, 


if not for others. First, a person, farmer or otherwise, who chooses 


his local bank—a national bank in this case as the legislation would 

require —chooses that bank as his agent to handle his surplus moneys 
and if that bank goes to the wall, the man or the farmer who puts 
his money in, must, by common practice, suffer from the deficiencies 
of his agent. He has chosen the agent and if the agent goes bad, 
the penalty must be on the man who chose the agent, as well perliaps, 
as on the agent. i : 

In the case of myself, or any other person who ships products, we 
„сап not choose and do not choose those banks in Kansas City or 
elsewhere through which our returns circulate before they get back 
to us on those carloads of commodities.. І am perfectly йы аз 
to the financial concerns through which those returns come back to 
me and I am not to be penalized, if I am not mistaken in my position, 
for the failure of a bank enroute handling my draft, with which bank 
I had nothing to do in choosing and which bank is not my agent. , 

So I say one reason there should be-a separation of preference as 
between a local depositor and à drawer of a negotiable instrument. 
based on goods in transit, is that the local depositor in doing business 
with a local bank, State or national, chooses it as his agent and must 
be more or less responsible for its-actions. In the other case that of 
the beneficiary of a draft, you are not in a position to choose your 
Aagent—the bank that handles your draft in transit—and therefore 
are not to be classified in the same category as if you had chosen your 

ent. * : 3 

The second reason I see that there is a basis for preferred and regular 
creditors is this, that this money for my wheat, for instance, coming 
through banks at Kansas City, does not add materially to their assets, 
because it is not there long enough. 

Tf I should by this legislation к. enacted be created a preferred 
creditor, it would not seriously, if at all, penalize the regular depositors 
of those banks which might fail, for the-reason that my little piece of 
money nor any other transit money coming through in a day's run 


/ 
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does not add — to the assets of the bank to make any appre- 
eiable or measurable difference to the amount of money that the local 
depositors would get in the final settlement of the defunct banks. So 
the situation is sueh that I, being penalized for the action of a non- 

nt bank would be unfairly treated if the legislation is not passed; 
whereas the depositor, not being pee over me, if the legislation 
is passed, is not unfairly treated if I am given the preference contem- 
plated in this law. 

So I am frank to say, Mr. Chairman, your bill, seeking to set up a 
different degree of preference is to be desired and it seemingly is an 
ethical procedure because there is a difference in the two cases 
between the local depositors and the transit depositor who does not 
€hoose his agent. | 

Mr. Winco. You bottom your support of the bill on the ethical 
grounds you have stated? 

Mr. Gray. Yes, sir; as well as the practical one I have just enum- 
erated the delays in getting your returns which delays imperil the 
man back yonder who grows the crop. a 

Mr. WiNao. Let us trace that practical proposition. You ship 
your wheat to whom, in Kansas City? 

Mr. Gray. The Farmers Union Jobbing Association. 

Mr. Winco. They give you # report on when it is sold and how 
much it is sold for, but they do not send the remittance? 

Mr. Gray. I get that report by mail following the day of the sale 
and the sale is made ordinarily tht day after the wheat reaches the 
jobbing association. e 

Mr. Winco. And it is sometimes a week or two before they send 
your check? . - 

Mr. Gray. Yes, sir. 

Mr. Winco.’ How will ‘he bill expedite sending the check to you? 
Do you think the bill will expendite your getting your check? 

r. Gray. No, but it will make me or others like me who use their 
local banks safer if something happens to that check by banks going 
into bankruptey before the Check to me. 

Mr. Winco™They send their 
do they not? - 

Mr. Gray. No. “9 d 

Mr. Winco. What kind of a tee théy send you? 


sonal check drawn on their bank, 


ч 


Mr. Gray. Ordinarily I get the @heck of the firm or whoever it 
was that bought the wheat. Sometimes it is one firm and sometimes 
it i» another. ; E 

г. Winco. In other words, the gooperative agency acts as your 
agent and sells it and the person vil buys your car of wheat sends 
you a check? 


. Gray. No; the check == the Farmers Union Job- 


Association, but itàs not the check of the Farmers Union Jobbing 
ation. : à 

Mr, Winoo. They write A k—say it is the St. Joe Milling Com- 
pany that 4 . wh hp the Farmers Union Jobbing Asso- 
ciation in Ka City the St. Joe Milling Co. gives a check on a St. 
Joe bank, p&yable in favor of Mr. Gray and delivers that check to the 


St. Joe agency to whom you have sent your wheat. Is that the idea? 
. Gray. That is the way it is ordinarily done. 


9 


"ca 


mails it to you: 
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Mr. Winco. And that sales agency mails you the check in from 
one to two weeks after the sale? 

Mr. Gray. Yes; but it varies in point of time. A 

Mr. Winco. You think if this bill is passed that that will have a 
—— to make that check that they send you safer? 

Mr. Gray. Yes, sir, in the ordinary practice of business; because 
if any bank шр which that check is cleared goes bankrupt during 
that time, I will be a preferred creditor. 

Mr. Winco. The check will not be cleared until it gets to you and 
you put it in the bank? 

Mr. Gray. Not finally. 

Mr. Winco. It would not be cleared at all. 

Mr. Gray. No. 

Mr. Winco. It has never been іп the bank until you get it? 

. Gray. It is drawn on a bank. ^ 
т. Winco. І know it is drawn on a bank, but when a get it, 
you take it and deposit it in your bank. Now, let us follow that 


check. It is drawn on the bank and you have certain risks—I just 


want to see your viewpoint; I am thé same kind of farmer you are and 
I am trying to find out how we farmers will be benefited—the bank 
at St. Joe may fail between the time it was drawn on it and the time 
it is presented to them for payment. 

Mr. Gray. Yes. 

Mr. Wingo. pese M fails before that agency in Kansas City 


^ would this bill help you there? 


Mr. Gray. It ke me a preferred creditor on the bank. 

Mr. Wingo. Prefefred preditor of whom? 

Mr. Gray. Any bank on which the check was drawn. d 

Mr. Winco. Ne vit would not. You are not a lawyer, so I will 
agree to leave tha to any lawyer, hide, flesh, and feathers, if that is 
not true. Persofia think you have been misinformed. We will 
say the bank has failed before you receive the check. The debt has 
not been discharged. 

Mr. Gray. That is true. / 

Mr. Уїтхво. Suppose it fails after the check gets into your hands: 
Do you contend this bill would make you a preferred creditor of the 
bank in St. Joe? 

Mr. Gray. I think it would after I deposited my check in my local 
ank. y 

Mr. Winco. Now, just a step at a time. Before you deposit it 
in your local bank, do you think it would make you a preferred cred- 
itor? 

Mr. Gray. I think so in the case of the average farmer who uses 
his local bank. 

Mr. Winco. Now, show me the provision in that law that would, 
make you a preferred creditor? 

Mr. Gray. I do not know the exact language. 

Mr. Winco. We want to trace this right through the various stages. 
We farmers are interested in tracing it through. If you say it will 
help us farmers, I want to find out how it will. s 

Mr. Gray (reading): 

That upon appointment of a receiver of any national bank the transferor of a 


negotiable instrument transferred to such bank for collection shall be a preferred 
creditor in the amount of the liability of such bank, if such negotiable instrument 


Ld 


ea 


agent, or of debtor and creditor. 
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(1) is drawn against the delivery of an accompanying document of title relating 
to real or personal property; (2) has been transferred to such bank after the 
enactment of this act; and (3) has been collected, either in whole or in part, 
by such bank. 

Mr. Winco. The first states is drawn against the delivery of an 
accompanying document; but you have no accompanying document. 
You would not come under that. You ship in open shipment. i 

Mr. Gray: I get the bill of lading from my freight agent and ship 
the bill of lading to the Farmers’ Union Jobbing Association, and the 
average farmer has his local banker draw a draft against it. 

Mr. Winco. But you do not attach any draft to it. 

Mr. Gray. No. 

Mr. Winco. You would not come under No. 1? 

Mr. Gray. No; I would not come under No. 1, because I did not 
attach any draft. 

Mr. Winco, You would not come under No. 2, because No. 2 
refers to the question of time of the transit of the draft and you have 
not got any draft. It would not come under No. 3 because it has 
not been collected in whole or in part, and that is all there is to that. 

Mr. Gray. Why has it not been collected in whole or in part? 

Mr. Winco. Because, in the illustration I have used, you have not 
yet put it in the bank. It has not been collected. 

We will take thenext step. Perhaps we will locate where the farmer 
will be helped. 

Suppose you deposited in the local bank ‘and the bank at St. Joe 
fails е that bank sends it? There is nothing in this bill that 
would make you a preferred creditor there. 

Mr. Gnav. But it has been collected in whole or in part 

Mr. Winco. We will get to that 

Mr. Gray. As soon as it is sold by the Farmers’ Union Jobbing 
Association and the collection transaction is started between the 
agency and the purchaser of the wheat. 

Mr. Winco. That set-up is not covered by this bill at all. 

Mr. Gray. I believe it is covered in No.3. If is is not, it should be. 

Mr. Winco. It could not be; that could not be covered. 

Mr. Gray. We then insist that No. 3 include it. 

Mr. Winco. That is not a transaction between you and the bank; 
that is a transaction between you and that farmers" warehouse. This 
is a bill that has to do purely with whether or not the proceeds of the 
draft, with a title doeument attached, shall be identified as trust funds 
or those of a creditor. That is all that itis. It undertakes to deter- 
mine whether or not the transaction constituted one of principal and 
Where there is a draft sent to a 
bank and the draft has been collected, and the bank that collected it 
fails before the drawer gets his money, then the question under this 
bill is whether the relation is that of principal and agent or creditor 
and debtor. | í 

Now, if you think that you or I or any other farmer comes under 
this bill, you have been misled; you had better get busy with your 
attorney and make up an amendment to take care of us farmers. 
This bill is for the fellow, the process man who takes your wheat and 
turns it into flour or something else and he ships it to the countr 
town and the country-town bank fails and, if it fails after this bill 
passes, the farmer is going to get “skinned” under this bill. 


true. 


Е 


of the hot 
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Mr. Gray. Under this bill, would there not be an application if, 
in the case I related typifying myself as an average farmer, somethi 
should happen to the bank + жеи which the purchaser of my wheat 
makes his clearances? Referring to that part of the transaction be- 
tween the Farmers’ Union Jobbing Association and the purchaser of 
my wheat—if something should go wrong in there, do you think the 
Farmers’ Union Jobbing Association is going to send me the price of 
my wheat? 

I think the bill applies to that part of the transaction as well as 
elsewhere. 

Mr. Winco. If the milling company bank failed before they gave 
them a check? р 2m 

Mr. Gray. If the Farmers Union Jobbing Association sold my 
wheat to the X Milling Co., and before the г Яров Union, Jobbing 
Association got the check back, the bank in which the X Milling Co. 
does its business should go bankrupt, I would consider that I, a 
farmer, had a direct interest in that, because I would not get my 
money from the Farmers Union Jobbing Association. 

Mr. Winco. But in that case the check is not patable to the farmer, 
but to the marketing agency. 

Mr. Gray. But it might be paid to me, but come to me through my 
agent, the local bank. 

Mr. Winco. As I understand the situation you are putting forth, 
the X Milling Co. delivers a check payable to Chester Gray to your/ 
agent, this sales agency, but the check is payable to Chester Gray/ 
Now, the question of being a preferred creditor can never arise 
under this bill on that check. I think Mr. Hogueland will say that/is 
I do not think there is a lawyer in the room that will tell you 
that is not true. х 

That is по reflection on you, because I understand that you аге 
not a lawyer. І am trying to show you that you have a misconcep- 
tion of the bill. 

Mr. Srnoxc. The purpose of.the bill is to protect men who draw 
drafts with their bills of lading or other evidence of title attached. 
Supposing that you shipped your wheat to some little elevator and 
you would draw a sight draft through the bank there and they 
collected from that elevator and then failed; you would have to go 
in there for your money with all the other creditors of the bank, 
whereas this gives you a preference. ; } 

Mr. Wisco. If you shipped your wheat and drew а draft on the 
consignee\of that car of wheat, the man to whom you are shipping it, 
it is evident that you are not willing to ship it to him on open account 
and so you say that you are going to ship it to him with draft and bill 
of lading attached and send it through a bank, and he will have to 
go to the bank and pay that draft before he can get thé wheat, and 
if the bank to which you sent your draft with the bill of lading attached 
permitted the X Milling Co. or this elevator or whoever it was to 
whom you shipped it to give a check upon that bank or pay cash, 
then that would be involved in this bill, but that transaction is not 
the one you have given. The transaction concerning which these 
millers are complaining is one where the farmer is on the other end 
ker. He is the depositor in the country town away 


from this shipping center, and this proposal is to give the foreign ship- 


per in his community on the processed wheat a preferred claim against 
the assets of his bank before he, as a depositor, can get at them. 
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Mr. Gray.’ Most of the farmers) as I stated Чо. their business in 
selling their crops in a way different from the»way I do, because І 
am so situated that I am almost required to do it as I have related. 
Most of them go through their local bank, and that local bank sends 
along the negotiable instrument as required in this bill, and the 
average farmer would come under the provisions of this bill, even 
though the method.which I described and by which I handle my 
own business might not come under the bill. But even there I 
think that I would come under numeral 3 at the end, if something 
should develop between the Farmers Union Jobbing Association and 

the purchaser of my wheat. 

r. Winco. No; it has been collected in whole or in part by the 
bank. No. 3 says, has been collected, either in whole or in part, by 
such bank," not by the selling agency. 

However, the committee has got your idea on that; and I may be 
wrong aboutit. But I was interested in another statement you made. 
You said that the assets of the bank are not added to, because the 
proceeds of that check do not stay there long enough. 

What did you mean by that? 

Mr. Gray. Ordinarily they come in. one day and theoretically 
they go out the same day or the day following in the clearances of the 
— one after the other, but practically they do not go out that 
quickly. > 

Мг. хво; How long, in your opinion, does cash have to stay in 
a bank to become an addition to the assets? 

Mr. Gray. Just а second. 

Mr. Winco. Have you a different rule out in Kansas than we have 
in Arkansas? 

Mr. Gray. No; it stays in just as it comes in; but if it is cleared 
rapidly, as it is added to it is taken away; that is, if it is cleared as 
rapidly as you described between here and Texarkana. What I have 
said is manifestly true, that this draft adds to the assets of the bank 
and immediately subtracts therefrom. 

Mr. Winco. And it immediately becomes a question of book trans- 
fer, o1 to whom they owe the money? 

Mr. Gray. Yes. 

Mr. Winco. And that is a relationship of creditor and debtor? 

Mr. Gray. Yes; but a different relationship than the local deposi- 
tor has who chooses his agent to do his business for him. 

Mr. Winco. But these millers choose their agents. 

Mr. Gray. Some of them. 

Mr. Winco. Do not all of thein do it? 

Mr. Gray. I do not know. 1 

Mr. Winco. Who makes the selection for them? None of them 
have ever contended to me that they did not select their own agent. 
They not only select their own customer, but select their own agent, 
and they say, We аге not willing to trust our customer and ship on 
open account, but we are going to send a draft through one of our 

agents, to make you pay for this wheat before you can get it." So they 
voluntarily choose the agent, and why should the farmer in your 
town, because he has voluntarily chosen a bank there for his deposits," 
be nothing by a general creditor while a milling concern that has ship- 
ped a d. of flour with bill of lading attached to that bank becomes 
&. preferred creditor, when it voluntarily selected the same bank as 


E 


r 
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its agent, and old Reuben has to sit bank and take what is left after 
the man who has voluntarily selected his agent gets his? 


Mr. Gray. There would not be any difference between the two : 


men if the farmer you relate had sent his wheat or whatever it was 
to market and if the same penalty had attached there as would have 
attached—— - 

Mr. Winco. We are talking about the question of agency. Both 
of them chose their agents, and why should one of them be penalized 
while another one is given a preference, both having acted voluntarily 
їп choosing their agent? 

Mr. Gray. I do not see that that would happen if the company that 
shipped the material to or from a Е market used the same 
business practices as were used in the other case. 

Mr. Winco. You represent the American Farm Federation Bureau 
as their legislative agent? ә \ 

Mr. Gray. Yes. 

Mr. WIxdO. Has this bill ever been submittedto your organization? 

Mr. Gray. No, not in full. Р 

Mr. Winco. Has it in part? 


Mr. Gray. It has been discussed with the legislative committee. 


Mr. Wineo. The legislative committee here in Washington? 

Mr. v. No, the committee does not stay here, but it comes in 
periodically, and the committee was here last week. 

5 i ee Has any farm bureau in Arkansas ever approved this 

ill? 

Mr. Gray. We have no State M^ in Arkansas. 

Mr. Wineo. "They are inactiv w? 

Mr. Gray. Yes. 

Mr. Winco. Has any local farm bureau in Arkansas ever considered 
this bill and indorsed it? 

Mr. Gray. I do not know that any local farm bureau has ever 
indorsed it. 'The State Farm Bureau Federation, with offices at 
Manhattan, Kans., knows of the bill and has commented upon it. 

‚Мт. Wiwco. And the milling companies there have probably been 
very active in their propaganda and brought it to their attention and 
got them to indorse it. 

Are there any lawyers in the Farm Bureau who could understand 
the legal effect of this language? 

Mr. Gray. In the Kansas State Farm Bureau? 

Mr. WIN do. Yes. " 

Mr. Gray. They have an attorney who is consulted on questions 
of a legal nature that they want advice on. . 

Mr. Winco. Do you think that this bill was ever submitted to him. 

Mr. Gnav.-I was about to continue—I do not know whether this 


bill was referred to him or not. 


Mr. Wineo. But you and the legislative committee came to the 


conclusion—sincerely, of.course—that this would help the farmer, 
and for that reason jo appeared here to indorse it? 

Mr. Gray. It will help him directly when he ships his own goods 
through the routes we have been talking about, and it will help him 
ee by not haying the ‘rice of the materials he has to sell 
beatefi*tlown a bit by the тоор e who handle his crops, either locally 
or through the. terminals, millers or otherwisé, es a result of their 


being penalized on account of losses by banks going into bank- . 


ruptey, so it will help him directly or indirectly. 
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Mr. Winco. That is a fitting climax to your testimony. We have 
heard that argument before, which means that what the farmer 
loses as a depositor by having these shippers given a preference 

ainst his assets will be more than offset by the general prosperity 
that will follow through the millers in his territory being saved from 
their losses on account of being preferred creditors. 

That is an argument that does not appeal to an old-fashioned 
Democrat, but it might appeal to a hard-boiled Republican. 

Mr. Gray. We are not approaching this question politically. 

Mr. Brano. What city did you refer to when you told us that 
you lived about 100. miles away? 

Mr. Gray. Kansas City, Mo. 

_ Mr. Branp. Where is the cooperative association located that you 
‘referred to? 

Mr. Gray. Do you mean the one to which I ship my wheat? 

Mr. Brann. Yes, sir. 

Mr. Gray. It is in Kansas City, with offices in the Board of Trade 
Building, Kansas City, Mo. 

Mr. Brand. What reason do they give to you for a week or two 
weeks delay in sending you a check after a sale is made of your wheat? 

Mr. Gray. I have never asked them for a reason, because the 
.money thus far has always come along in due time. I have never 
asked the Farmers Union Jobbing Association why it takes that time 
for me to get my return, and in one case it took two weeks. I have 
shipped many carloads of hogs to Kansas City, not in the last three 
or four years, but formerly, and it usually took, even when the hogs 
were sold to a packer, much of a week to get my check back on a car- 
load of hogs. 

Mr. Branp. И the failure to forward your check amounts to negli- 
gence, the person or corporation guilty of such negligence would 
under present law be liable to you for such injury you may sustain. 


STATEMENT OF HANSON McKENNEY 


Mr. McKenney. I appear for the Piedmont Millers’ Association, 
comprising flour mills in the Southeastern States. 

г. Srronc. Where do you have your headquarters? 

Mr. McKenney. Richmond, Va. 

I have heard the arguments advanced by other representatives of 
the agricultural and milling interests, and also the questions asked by 
Mr. Wingo pertaining to the different states of fact, and I would like 
to invite Mr. Wingo’s attention to one decision, if he has not already 


read it, that of the Federal Reserve Bank of Richmond v. Peters et al., 


. 123 Southeastern, 379, in which the Supreme Court of Appeals ‘of 
Virginia used the language: 


Proceeds óf cheek cashed by correspondent bank held trust funds. Where 
remittance method was used by two banks, when one bank cashed a check drawn 
upon itself for its correspondent, proceeds were inpressed with a trust, and rela- 
tion of debtor and creditor did not arise, though bank retained the actual cash 
and sent draft to correspondent bank upon deposit in another bank. 


Mr. Winco. That is ractically the same case as the First National 


Bank case down at Little Rock, is it not? Have you read that? 
Mr. McKenney. No, sir. 
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Then it goes on to say: 


TRe commingling of trust funds with the general fund does not destrov that 
trust, but serves to extend the trust or lien to the whole mass of money. Equity 
regards that as done which ought to have been done. In determining whether a 
failed bank is a debtor or trustee, the courts may look to the iniention of the 


parties. - 

And they cite that Goodyear Tire & Rubber Со. case as one of their 
authorities, and to my mind they very clearly indicate that the prin- 
ciple they call attention to would apply to just such a state of facts 
as this bill would pertain to. 

Mr. Winco. You do not need this bill, then, do you? The court 
found with you there, did it not? 

Mr. McKenney. Not as to national banks. 

Mr. Winco. But both the bank in Kansas and the bank in Little 
Rock were national banks in the Goodyear Tire & Rubber Co. case 
and the Supreme Court there said that the relation of principal and 
agent and not of debtor and creditor obtained there, and they were 
treated as preferred creditors and the ablest firm of lawyers in Arkan- 
sas represented the bank there and said that they would not appeal 
to the Supreme Court. 

You can find plenty of decisions, but you do not give all the facts 
in that case. at was the cash position of the bank at the time it 
failed? 

Mr. McKenney. They had sufficient money on hand to remit in 
this case. 

Mr. Winco. In other words, that case was not any different from 
the Hanover case or the First National case, was it? As a matter of 
fact, they cited the Hanover case as the basis for the decision in the 
Richmond case, did they not? ; 

Mr. McKenney. Yes; they did cite that. 

Mr. Winco: There is no dispute about that; we all agree on that. 
That is the law now. We do not need an amendment to the statute. 
Why do you want that decision overthrown when they held in that 
state of facts that he was entitled to a preference? Are you not 
running the danger, if you change the statute, that the courts might 
decide against you the next time? Why do you want to change the 
law when you have the courts holding with you? 

Mr. McKenney. You asked the question, Mr. Wingo, this morn- 
ing if this case or a case having a similar state of facts had ever gone 
to the Supreme Court. е 

Mr. Winco. No; you did not notice the state of facts I gave. 
There are several factors that enter into it, and, with respect to the 
state of facts that was set forth, I still challenge you to show any con- 
flict in the courts on that question, but on- this state of facts that you 
have given, the state of facts in the Hanover case and the First 
National Bank case, there is absolutely no dispute about that. All 
that the courts do hold on that state of facts is that the drawer of 
the draft is entitled to get his money out of the assets the same as a 
preferred creditor; not because he is a preferred creditor, but becau 
the relation of agent and principal exists and the fund is a trust fund, 
and therefore he was entitled to have an accounting for that trust. 
fund out of the general assets\before the creditors came in. There 
is no dispute about-that; we agree that that is the law now, and-you 
do not need any change for that purpose. The courts are holding 
with you on that now, so why change the law? RE 


— 


In this one princip 
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Mr. McKenney. Would it not appear that the cases which Mr. 
Hogueland cited, the Goodyear Tire & Rubber case and the others 
were different from this? 

Mr. Winco. No; I think not. I think you will find that in the 
Richmond case the court cited the Goodyear case as a precedent for 
its decision, but we can tell as soon as we get it. Do you not have the 
facts in that case? Do they not cite the Hanover case? 

Mr. McKenney. They do. е 

Mr. Winco. In other words, they used that as а basis? 

Mr. McKenney, Yes. 

Getting down to the question of the various State statutes, the 
State of South Carolina, in section 2, adopted in 1927, provided that 
items sent by one bank to another for collection ought to be con- 
sidered as trust funds. 

Mr. Winco. That is your statute in North Carolina? 

Mr. McKenney. South Carolina; yes; sir. 

Mr. Winco. Well, as a general proposition, the agent always holds 
the funds of his principal as a trust. There is no dispute about that. 

Mr. McKenney. On the precise principle that is set forth in Mr. 
Strong’s bill, there are no court. decisions expressly in point, but I 
recall a few years ago a decision of the Supreme Court of the United 
States in the Wolf case, reported in 242 United. States, which, on a 
different state of facts, pertained to section 16, the statute of limita- 
tions feature of the interstate commerce act. It was a case which arose 


(d 


in Kansas and in which reparation was sought from à common carrier, eg 


the Kansas City Southern Railway. The Interstate Commerce Com- 
mission awarded reparation by an order which reduced the freight 
rates and awarded reparation for the difference between the collected 
rate and the lower rate established by them. 

On appeal to the Supreme Court of the United States, Justice 
McReynolds decided that the statute of limitations destroyed the 
liability and barred the remedy for all time. Then the Senate 
Interstate Commerce Committee and the Committee on Interstate 
and Foreign Commerce of the House approved a bill to offset that— 
it was Senate No. 7204, for I remember the exact number which 
revived that destroyed right and also made the bill retroactive to 
August 6, 1920, and the bill was signed by President Coolidge on 
June 7, er when it became'a law, and the common carriers all over 
the United States paid out very large sums of money, running very 
close to a million dollars, to the petroleum industry. 

That was cured by congressional enactment. Now as the State 
supreme courts have dealt with various states of fact, I would think 
from the equitable ` 
and inasmuch- as you have & precedent in the 
amendment to section 16 of the interstate commerce act that I re- 
ferred to, it would seem to me that such enactment as this would 
serve a very equitable purpose, and I feel that those engaged in the 
the banking business would not be hostile to any such change as might 
be effected in this respect. р 


The common carriers themselves, from my practical experience 


with the petroleum industry, used this very 


method of.collecting 
ight charges. 


I was with the Atlantic Refining Oil Corporation, 


f 
and-we moved a considerable amount of petroleum out of Texas, 
Kansas, and Oklahoma to eastern points at which there were no ar- 


— 
* T * 
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„ ee mene the shippers were mainly concerned. 
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rangements effective for the collection of transportation charges. 
Upon application to the treasurer of each respective line, that office 
would in turn instruct the local freight agent to accept a draft from 
the consignee, and that agept would deposit the draft in a local bank 
there, which bank would forward it on, to be collected at the city of ' 
Baltimore from the depositary bank of the oil corporation. The oil 
corporation on the receiving end did not know which bank a draft 
draft would turn up in. Oftentimes it turned up at four different 
banks. ms , j ў 

So the carriers used that method to collect their transportation 
charges, and while, of course, the oil was not always shipped with the 
bill-of-lading attached, in a great many instances it was, л 

While, as you have very well stressed, there are fine points of dis- 
tinction between a general creditor and a shipper who is under the 
belief that he is using his bank as an agent to collect, I think that the 
equitable viewpoint would favor this bill. 1 realizegthat Mr. Pratt, 
tried to bring out the theory that what is sauce for the goose ought to 
be sauce for the gander, but I do not think so. 

‘Mr..Winco. That is like the law of supply and demand; we re- 
pealed that long ago. This bill is just one of a cumulative series of 
that kind of thing. à 

Now I have the Richmond case before me, and this refreshes my 
recollection that that was the case Where a: batch of checks was sent 
to a member bank, and before the draft was covered and that whole 
batch of checks was presented, the bank failed. 

You do not think that that supports this bill, do you? 

Mr. McKenney. No, sir; not in its entirety. 

Mr. Winco. Not directly? 

Mr. McKenney. No, sir. : 

Mr. Winco. The reason I meutioned that is that it accentuates 
this fact that I have tried to get some of you gentlemen to see, that 
in the last analysis it is а question of what the facts are in each par- 
ticular case. There is no dispute about the principle. 

I do not say that there is not any such decision, but in my study of 
this question at odd moments, nowhere have I found a real conflict 
in the legal principle that is applied by any court. Whenever you 
find an apparent conflict, if you look at the state of facts you will 
find that there were conflicting facts in the different cases. The 
syllabi sometimes look like there is a conflict in the law, but when 
you get down and study it you will find that there was a different 
set-up of the major factors that controlled whether it was a case of 
priffeipal and agent or creditor and debtor. : | 

Had you thought about this? Suppose that we undertook tqsay 
that, the only rule of the Federal Government governing national 
banks on a question of this kind shall be this rule. There is an old 
maxim that I used to hear when I was studying law about the inclu- 
sion of one excluding the others. What is that Latin maxim? Some 
of these experienced lawyers will remember that expression. 

Mr. Barse. Expressio unius est exclusio alterius. 

Mr. Winco. Had you thought about that? Had your attention 
been called to that? If you are going to say what state of facts 
constitutes a preferred creditor, will that mean that the courts will 
apply that maxim with reference to other practices and say that, 


not aving been referred to here, Congress intended to exelyde that 
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kind of a proposition as a preferred creditor? Had you thought 
about that? 

Mr. McKenney. That is true. It is subject to review the same 
as that Senate bill 7204 was. е 

Mr. Winco. Of course, by bringing that out, that it is Subject to 


I court review, a great many people think that that is the salvation 


of the country, but that is not an argument in favor of this bill. 
What I want you gentlemen to do is to snow me where a real trust 
relation existed and where some court held that where there is a 
trust relation the trust fund should be treated as general assets 
and the owner of the trust fund has to take potluck with the general 
creditors. Then I will undertake to talk to you about overriding 
the courts. You have not that decision, have you? 

Mr. McKenney. No, sir. 

Mr. Winco. That is all. 


STATEMENT OF GEORGE CURTIS SHINN, OF WASHINGTON D. C. 


Mr. SuiNN. Mr. Chairman and gentlemen of the committee, I 
received a letter a few days ago from Mr. W. Randolph Montgomery, 
eneral counsel of the National Association of Credit Men, with 
eadquarters at New York City. I happen to represent them here. 
This association is composed of constituent memberships and asso- 
ciations of several hundred, and has an individual membership of 
about 25,000 or 30,000 throughout the United States, composed of 
shippers, manufacturers, bankers, and business men in general, 

I only ived his letter a day or two ago. He expected to be 
here himself; but he is attending a convention at Dallas, Tex., and he 
requested me to appear before the committee and state briefly the 
attitude of our association. 

І am not prepared to discuss the subject intelligently, having had 
no рр нн to investigate it, although I have been very much 
edified and entertained by this discussion. 


There is both «аро and opposition to this bill among the mem- 
n 


bers of the Nationa) Association of Credit Men. The opposition is 
based largely, I diff told, upon the belief that the bill is too narrow 
in its application, and that while it is good as far as it goes, it-should 
not be restricted to the particular class of transactions which is 
embraced in it as drawn at the present time. 

The thought is that the whole subject might well be gone into and a 
bill drawn that would meet all possible viewpoints in the situation. 
Particularly, Mr. Montgomery suggested that the bill should be 
amended to embrace substantially the provisions of section 13 of the 
bank collection code recommended by the American Bankers Asso- 
ciation. Mr. Hogueland mentioned section 13 oí this code, and had it 
read into the record, paragraph 3, and I will suggest that perbapse 

aragrapha 1, 2, and 3 might be incorporated, because they PA 
more or less pertinent to the subject. 

Mr. HoavELANp. The whole code was put in this morning. 

Mr. Ѕніхх. I did not know whether it was going to be all copied in. 

Mr. Winco. We put the whole code in. It is something that h 
been considered b different legislatures and that has been adopte 
by a great many States, and so we put it all in. 


EL 


notwithstanding that fact it 


— 


lt S 
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Mr. Ѕніхм. All right; if the whole thing is in, it will answer the 
urpose. 
F Thad understood that representatives of the American Bankers 
Association would be here. I do not believe they are here, although 


I had understood that Messrs. Paton and Paton, attorneys for that 


association, had sent some suggestions here. 

Mr. Strone. I will offer them for the record. 

Mr. Sunn. Now, collections are a very important part of the set- 
up of a successful institution, the facility of collections throughout the 
country, and also in the interest of uniformity of practice it was 
thought. that а bill might be drafted that would cover the situation 
in so far as the Federal legislation was concerned. After all, the 
object, it seems, is to safeguard the collection of drafts and bills of 
exchange and other items, and to impress upon all the quality of a 
trust, so that in all events the forwarder of the item will get higgnoney. 

There seems to be some misunderstanding about the various 
decisions of the courts, but I will agree with Mr. Wingo that it is largely 
a question of getting to the facts in each particular case. Some of 


the courts seem to hold that these items that are forwarded are 


impressed with a trust, ahd some of them hold that they never became 
a part of the assets of-the colle@ting bank, and some of them hold that 


they augment or have augmented the assets of the bank. Whatever 


may be the reasoning, the avenues of thought have all led to decisions 
which are favorable to the purposes of this bill, although, as I under- 


stand it, there are some decisions to the contrary in some of the State 


courts, 

We see no réason for confining Же provisions of the bill to those 
cases where there is a bill of lading or documentary evidence of title 
attached, because the principle is what is desired, a principle that 
would govern all. fofwarding of items for collection, regardless of 
whether they are accompanied by documentary evidence of title or 


otherwise, and it should extend to the protection of all classes of cases, 


even to cases where the goods had to be sent to the consignee and credit 
given and afterwards a draft has been drawn for the purchase price. 

I believe that is all I have to say. y 

Mr. Winco. Right on the last paint, as a matter of fact the courts 
have held that where the Cox Wholesale Feed Co. shipped a car- 
load of feed to J. M. Yard and sent him a bill of lading under a 
contract, Yard acted as the agent of Cox and that thé proceeds of 
the sale should be considered the property of Cox. The courts have 
held that that is a trust fund, a commingling of the assets from the 
sale of those goods retail day by day, that is, general retail sales—that 

a trust fund and Cox could recoyer 

from the funds in the bank in Yard’s name. some 

They have gone that far, have they not? 

Mr. SuiNN. Yes. All the courts have not gone that far, however. 
They have held quite often that where there has beén a commingling 
of funds and a confusion of assets, that the creditor is helpless to 
recover. : - 

5 That is where there has been an assignment of mer- 
chandise and a commingling of merchandise, but where there are 
funds in the bank and you can show that they took the proceeds of 


the sale of the trust goods along with the proceeds of the sale of other 


м 


$ 
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and deposited them in the bank, and there are several funds in 
at deposit, the courts have held that they can take them. 

That is my recollection; I may be wrong about it. 

Mr. Sunn. I think they have. 

Mr. Wixco. The whole thing comes down to this in the last anal- 
*ysis, that in all of these decisions the question is, do the facts in this 
particular case constitute a relation of principal and agent, or do they 
constitute a relation of debtor and creditor? That is the sole test, is 
it not? 

Mr. Ѕніхм. Yes, it is; to ascertain whether or not it is a trust fund. 

Mr. Winco. I say that is the sole test. If the facts show that it 
was a trust fund, can you give me a single reference to a situation 
where a court has ever-refused to let a man who is entitled to that 
fund have it? 

Mr. Ѕніхм. Well, only to this extent, that they have refused to 
call it a trust fund. 

Mr. Winco. But what you want to do now is to say that certain 
facts shall constitute a trust arrangement regardless of collateral 
"facts that enter into it. 

Mr. Suixx. I see your point there. 

Mr. Winco. That is the objection I have to your bill. 

Mr. SniNN. І was interested in the discussion of the various court 
decisions. For instance, this ОМаһота Supreme Court said that 

Where a bank accepts drafts for collection under the express condition of col- 
lection and remittance and receives in payment of such drafts check drawn upon 
itself by drawee of the draft, who has ample funds in deposit to pay his check, 
and the bank has ample funds to pay the check, the transaction is the same as 
though the bank had actually received cash in payment of the draft. The 
assets of the bank being thus augmented, the amount of such draft in such sum 
as so collected is a trust fund and so a preferred claim. 

Mr. Winco. There is no conflict of decision on that. Тһе courts 
all agree to that. 

Mr. Ѕніхм. Yes; if they find that it is a trust fund, but some courts 
have taken the same state of facts and said it was not a trust fund. 
Mr. Winco. Give' me the courts. , : 

Mr. Suinn. According to the statement Mr. Hogueland made here. 

Mr. WIxdo. I challenge you to show me any court that, оп a state 


of facts like that, held that it is not a trust fund. 1 am familiar with 


that Oklahoma case. 

Mr. Sunn. Now, in arriving at that, they say that the funds have 
been augmented. But, take a case where the collector of the bank 
p outside and collects the funds from some other.source, or 

rom the debtor himself; they hold that it is impressed with a trust 
because it never got into the assets of the bank. 

Now, it seems to me that in.a case where the bank simply, goes to 
the debtor who happens to be a depositor and says, Here is a draft,“ 
and the depositor says, All right; here is a check on your bank for 
those funds covering it," that that is a situation where the relation 
of debtor and ereditor existed between the bank and that depositor. 
We will say that it amounts tó $50, and at the time he gives a check 
for $50. t es out that account, and immediately a new 
account is set up, which is impressed with a trust and the relationship 
of princi agent of to that fund of $50, the bank being the 
agent and the forwarder being the principal, so it would seem to me 
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* 
that it would not Ье a question of augmenting the funds of the bank, 
because the funds were never in the bank when it failed, because this 
transaction converted it from a deposit into a trust fund. That is just 
a notion of mine. However, the courts all get to the same practical 
result, but the point I wanted to bring out was this, that the depositor 
has not been hurt any, because if the funds augmented the assets of 
the bank or if the funds were not there and had been put in a trust 
fund, then the depositor has not been hurt at all. 

Mr. Winco. There is not any dispute about that. 

Mr. Sunn. I thought there was. crie 

Mr. Winco. You do not need this bill to give you relief on that. 
The courts have given you relief in that kind of a case. Whether 
the assets have been augmented is one of the tests. 

Mr. SHINN. Yes. E 

Mr. Winco. And the fact that it has not been pee in cash or may 
have been paid by check is not the sole factor in determining whether 
the transaction is a trust transaction. 

Mr. Sunn. Oh, по. 

Mr. Winco. That is where the confusion arises. In some cases 
they found that there was actual cash paid in and in some others the 
opposite was true, so some people jumped to the conelusion that that 
was the determining factor. It was not. Maybe there was some 
other factor in there, because you can find cases where cash was ac- 
tually paid and yet under the same state of facts you apparently got a 
conflicting decision, but you will find that there was another factor in 
there which was different. You are undertaking to pick out just one 
state of facts and say that in that particular state of facts it does not 
constitute a trust transaction and that therefore we should by legis- 
lative enactment make an addition to the law. 

Mr. Sunn. I think that the attitude of our association toward the 
bill is that it should be gone over very carefully before it is finally 
made into law, but they aré in favor of the general purposes of the 
bill. 

Mr. Winco. You may be sure that that will be done. It will be 
gone into very carefully. 

Mr. SrnoNG. Yes; you can tell them that that is the purpose of the 
committee. i 

Mr. Winco. You can tell them that that is the mean way that this 
committee has, of scrutinizing bills before it. ў 

Мг. 'Ѕткохс. In accordance with the төшен this morning, I 
desire at this point to have inserted in the record the names and 
addresses of individuals, firms, and others who have indorsed the bill 
under consideration. Ў 

(The names referred to are as follows:) 

Board of directors, Salina Chamber of Commerce, J. R. Geis, president. 

Farmers National Grain Corporation, Chicago, Ill, L. E. Webb, secretary- 
5 Association, Des Moins, Iowa, Frank Warner, secretary. 

Arkansas Bankers Association, Little Rock, Ark., Robert E. Wait, secretary. 

Farmers National Grain Dealers Association, Omaha, Nebr., J. W. Shorthill, 


secretary. 
North Dakota Bankers Association, Fargo, N. Dak., W. C. Macfadden, 
secretary. " 
The г SEMEN Grain Co., Hutchinson, Kans., R. Dunmire, manager. 
111283—30——5 . 
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National e e e Untied States, Washingto 
D. C., E. 1 e ta general manager and secre y” bass * 
Farmers Elevator Association of ebraska, cooperative, Omaha, Nebr., J. W. 


‚ А: k & Co York City, 8. A. Coykendall, vice presi 
2 nion Grain sal City, Mo., J. J. Knight, epi. secs 
od Word Deslore National Бу, рена Gee Chee безі. 
ers Natio on, t ^ 
Migs nina of oping commie aston Memphis, Тыз 2 v 
ern i 
маем EZ 5 anufacturers iation, Memphis, Tenn., E. P. 
ational Fertilizer Association, Washington, D. C. 
executive secretary and treasurer. т пе ТА: OMM TORUM, 
Dewey Bros. Со., Blanchester, Ohio, L. W. Dewey, president and general 


e M 
io 1 rnit fi 
Haake, ma asi direct u ci anufacturers (Inc.), Chicago, III., A. P. 
atio t Wheat Millers’ Association, Nashville, Tenn., W. H. 
The Shellabarger Mul & Elevator Co., Salina, Kans., J. B. amit d 


Austin-Heaton Co., Durham, N. C. W. M 
in-Heaton Co., Durham, N. C., W. M. Speed, ident. 
The Anthony Mills, Anthony, Kans., C. E. ddl 
The Alva Roller Mills, Alva, Okla., L. B. Hart, manager. 
The Cherokee Mills, Cherokee, Okla., Nix Anderson, manager. 
н nm Thur 2 Panne City, Mo. 
ur merica (Inc.), Kansas City, Mo., T. L. Hoff presi 
The J. C. Lysle Milling Co., Leavenworth, Kans., E. D. 1 * 
The Abilene Flour Mills Co., Abilene, Kans., Т. L. Welsh, manager. 
Russell- Miller Milling Co., Lr gg Minn., W. C. Helm, general manager 
zer Flouring Mills Co., Seattle, Wash., O. L. Wood, credit manager. : 
„ото Flour Mills Co., Statesville, N. C., F. A. Sherrill, secretary and treas- 
Allentown Chamber of Commerce, Allentown, Pa., W. Cl y. 
The Hoover Co., North Canton, Ohio, J. D. Cathon, 3 
The commercial National Bank, Kansas City, Kans., C. L. Brokaw, president. 


Mr. Srrone. At this point I want to insert in th 

lr. At tl 1 е record a letter 
received by the chairman of the committee from Mr. Thomas B. 
Paton, general counsel of the American Bankers Association. 

Ee etter ME to » reproduced below; and the code to which 
reference is made is embodied as a part of Mr. Hogueland's testi 
hereinbefore recorded.) s ue 
Hon. L. T. McFappen, New Tout, Moy His tm 

Chairman Committee on Banking and Currency, 
5 TT MES House of Representatives, Washington, D. C. 
EAR Mn. McFappen: As it will be impossible for me to 
oe ie Betting upon this un on May Б I id like to nein id aeos ue 7 
merican nkers ion , 88 yet, tak iti 
reference to this bill, either favorable or opposed. 8 5 NC Rn т 

The bill applies to the situation where a national bank receives for collection 
а draft drawn oe the delivery of an accompanying document of title and 
after collection of the proceeds in whole or in part, goes into the hands of a receiver 
In such event, the transferor of the draft is made a preferred creditor in the 
assets of the failed bank, unless the transferor is a depositor and the amount has 
been credited to his account, when he becomes a general creditor. 

It will be observed that the bill applies to only one class of draft, those accom- 

by documents of title; it does not reach the class of cases where a national 

2 receives for collection an o: check or draft when not accompanied by 
: veces of - MM and fails after co the proceeds. It would,.therefore 
refer " эе чым of the documentary draft and omit to prefer the transferor of 


an 
In this connection, I would refer to the Uniform Bank Coll 
herewith) which was drafted jointly by myself any my si oe ae биру 
the American Bankers ү nod ле — for — by j araraya of the ndod by 
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States. It has been enacted in decider 7d legislatures of the nine 
Indiana, Maryland, Missouri, Nebraska, New 

Washington, Wisconsin, and in 1930 by the legislatures of Kentucky and South 
Carolina. Section 13 of this code regulates the subject of insolvency of collecting 
banks and preferences and it is res; ully requested that consideration be given 
to the provisions of this section as the basis for a Federal enactment which 
would provide preferged claims against national banks which collect items and 
fail before the proceeds are remitted. The provisions of the code are based upon 
the theory that a collecting bank is a trustee and not a debtor for the proceeds 
and they would apply to all items forwarded for collection instead of, as in Н. R. 
5634, singling out a special class for preferential treatment. 

Without committing the American Bankers Association which, as said, has not, 
as yet, taken any stand upon H. R. 5634, the thought in my mind, is that if the 
matter of protection to owners of items in case of failure of collecting banks is to 
be ted at all, it should be more completely regulated as is done in the 
Uniform Bank Collection Code rather than partially regulated with reference to 
a particular class of transactions. 


Very truly yours, D 
HOMAS B. Ў 


General Counsel American Bankers Association. 
(See testimony of E. H. Hogueland for copy of Bank Collection Code.) 


Mr. Srrone. Mr. Fakler, do you want to be heard before we hear 
the representatives of the Treasury in opposition to the bill? 

Mr. Faxuer. No; І can wait. 

Mr. Winco. I think he ought to be given a chance to be heard in 
preference to the gentlemen from the Treasury Department. 

Mr. FakLER. I am here in Washington. 

Mr. Wixao. I thought you had come from a distance. 

Mr. Srnoxc. His statement is in line with the others. 

Mr. FakLER. Just put it in the record, if you want to. 

Mr. Srrona. Very well. 

(The statement submitted on behalf of the Millers’ National 
Federation is as follows:) 


STATEMENT OF THE MILLERS’ NATIONAL FEDERATION 


The Millers’ National Federation is the national trade association of wheat 
flour millers in the United States. Its membership comprises approximately 
250 individual milling companies operating some mills located in 31 States. 
These mills produce annually from 65 to 70 ре cent of the total amount of 
wheat flour produced by all mills in the United States. The Bureau of the Cen- 
sus report for 1927 shows the industry produced 118,132,027 barrels of wheat 


flour, valued at $820,273,389. .The total value of all products produced by the 


industry in 1927 was $1,148,760,360. The monthly census reports for 1929 
indicate a total production of 122,276,226 barrels. 

At its semiannual meeting, held in Chicago, III., November 15-16, 1928, the 
federation adopted a resolution indorsing & bill introduced in the House of Repre- 
sentatives by Hon. James G. Strong of sas, entited “A bill to provide that 
transferors for collection of negotiable instruments shall be preferred creditors 
of national banks in certain cases. Å similar bill, known as H. R. 5634, has 
been introduced în the House by Congressman Strong in the present Congress, 
which is the bill now before your commiteee. 

Wheat flour is almost universally sold on signed contracts for future delivery 
and manufactured by the miller in*response to rey arg directions given by the 
buyer. The best figures we can obtain indicate that on an average approxi- 
mately 80 per cent of all flour sales are made on the basis of sight or arrival draft 
with bill of lading attached. When, under a specific contract, the buyer orders 
a carload of flour ship. to him on sight draft, he may designate the local bank 
through which he desires the draft presented. If he does so designate the col- 
lecting bank, the buyer in the contract to become responsible for payment, 
and the miller is protected in the event of involvency of the collecting bank before 
remittance is completed. 

However, in many cases the buyer does not designate the collecting bank and 
the miller makes the selection himself or his bank makes the selection. Of 
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course, the miller or his banker exercises every precaution in selecting the strongest 
available bank for collection of his draft, but often he does not have a choice and 
must use a bank that involves a risk. Even the strongest bank might also 
а similar risk, so that the miller needs some protection or assurance that he wi 
receive the full proceeds of his draft. The banks make a definite charge for this 
collection service. The miller employs the collecting bank for a specific purpose, 
namely, to deliver his document of title to his property upon the payment of the 
draft accompanying the document. There is no reason, therefore, for the col- 
leetion funds being mingled with the general assets of the bank, and the miller 
in employing the collecting bank does not intend that they should be во mingled. 
Tue first step, therefore, in assuring to the miller the full proceeds of his draft 
is to establish the collection as a trust fund. Upon advice of counsel, millers 
have almost universally a the following notation, or one having the same 
effect, on the face of drafts placed for collection: e 

This draft is a cash item and is not to be treated as a deposit. The funds 
obtained through its collection are to be accounted for to us, and are not to be 
commingled with the other funds of the collecting bank. 

The Supreme Court of the State of Oklahoma (Kansas Flour Mills Co., v. New 
Btate Bank of Woodward, 256 Pacific, 43) took the position that when the collect- 
ing bank accepted a draft for collection under the condition named in the above 
statement, the bank acted as agent for the miller. The court rendered a verdict 
in favor of the miller, and definitely decided that funds collected in this manner 
are to be considered as trust funds. 

While there is no unanimity of opinion in the decisions of the State courts, and 
apparently each case is decided on its particular facts, we understand most of 
the State courts hold that the relationship between drawer of the draft and the 
collecting State bank is one of principal and agent, and that the funds, after 
collection by the collecting bank but before remittance to the drawer constitute 
а trust fund in the hands of the collecting bank for the benefit of the drawer. In 
order that we might have accurate information on the existing State statütes and 
court decisions, we communicated with the State Bankers Association, and I 
attach hereto as Exhibit A for the information: of the committee а summary 
of information received from 15 States. We did not receive replies from the 
States not listed. i 

In addition, we are informed that the bank collection code recommended by the 
American Bankers Association has been enacted into law in the following 12 
States: Indiana, Kentucky, Maryland, Missouri, Nebraska, New Mexico, New 
Jersey, New York, South Carolina, Washington, Wisconsin, and Wyoming. I 
attach herewith as Exhibit B, a copy of section 13 of this code, on insolvency and 
preferences. 

In spite of our own efforts and in spite of these favorable State court decisions 
and statutes, within recent years millers have been constantly faced with losses 
resulting from insolvency of collecting State and National banks, the receivers 
of which have refused to recognize the miller’s claim for the full amount of the 
proceeds .of the draft, even though the ‘existence of the trust fund was recog- 
nized, The basis for this ig found in decisions of the Federal courts, the rincipal 
decision apparently being Ellerbe v. Studebaker Corporation (21, Fed. d, 993). 

The Comptroller of the Curreney in his administration of the affairs of national 
banks has necessarily conformed his practice to the terms of these decisions, and 
in the event of inso. veney of з national bank the forwarder of a draft to such 
national bank for collection and remittance, providing remittance is not com- 

leted before the bank becomes insolvent, is not entitled to the full proceeds of 
is draft, unless the following three essential elements are present— 

l. A trust relationship must have existed between the forwarder and the col- 
lection bank whieh did not contemplate that the funds collected should be com- 
mingled with the general assets of the bank. 

2. The assets of the bank were augmented by the transaction in question. 

A ut funds collected can be traced into the hands of the receiver and there 

The * — of the Currency has been good enough to indicate in detail 
how these elements operate, and I quote the fo owing for your information. 

Where it is clear that an item was sent for collection and remittance only, 
such а transattion establishes the first element of a trust relationship, and if the 
collecting bank collects the iten in cash, then the second element of augmentation 


has been established. But if the item ig drawn on another bank and the difference: 


between the clearings in said other bank and the collecting bank is t the 
collecting bank then it can not be said that the item — been t into the 
hands of the receiver in order to fulfill the third required element inasmuch as the 
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receiver took nothing by reason of the transaction. Or if the item is paid by the 
receipt of the collecting bank of a check drawn against the account of one of its 
customers or depositors, then it can not be said that the assets of the bank were 
augmented in any way since such transaction merely amounts to a shifting of 
debits and credits, under existing Federal court decisions. Also, there can be no 
tracing of funds as required by the third element above mentioned where the 
proceeds of the collection have been dissipated by the collecting bank prior to sus- 
pension, inasmuch as the receiver takes nothing by reason of such dissipation. 
And in the case where the collecting bank attempts to remit by its own draft, 
and such remittance draft is caught in suspension, in such cases it is necessary 
to prove the existence of the three required elements above referred to before a 
recovery of the collected fund can be had as a preferred claim. 

In the practice and procedure with reference to national banks, the Com 
troller is generally followed in the case of State banks by those States that do 
not have specific statutes or court decisions on the subject. 

Under these conditions, I believe it will be apparent that the only element 
over which the miller has any control is the establishment, of the trust fund, 
and that even when this has been established it is practically impossible to 
prescribe any further formula whereby the miller, or other forwarder of a draft, 
for collection, сап under existing procedure be assured of the receipt of the 
full proceeds of such item when it has been collected but remittance not com- 
Леќеа by the collecting national bank. The above procedure in our opinion 
loess the shipper into a debtor and creditor relationship with the collecting 
bank, which relationship was never contemplated. It is our opinion that the 
general creditors or depositors of a bank are not interested in such а transaction, 
and that when an individual depositor pays a draft by check on his account in 
the collecting bank, he intends that his account shall be reduced by that amount, 
and that he expects in turn the general assets of the bank will be reduced by 
that amount. It seems quite inconsistent to us that when the trust fund has 
been established the miller must further show that the payment of the draft 
augmented the assets of the collecting bank, whereas the intention of the person 
paying the draft was that his account and the assets of the bank were to be 
reduced by the transaction. á 

According to the report of the Comptroller of Curreney for 1929, during the 

period 1914 to 1929, inclusive, there were a total of 5,381 bank failures in the 
Jnited States, of which 4,284 were State banks, 337 were private banks and 
760 were national banks. , Since the first national bank failure in 1865, 1,313 
national banks were placed in charge of receivers. Of this number 72, or 5.5 
per cent, were restored to solvency, leaving 1,241 to be administered bi receivers. 
Of these 1,241 banks so administered, 426 are still in process of liquidation, 
and 815 have been entirely liquidated and the trusts closed.. ; 

Analyzing the рег cent of dividends paid to creditors of 105 insolvent national 
banks, the affairs of which were either closed or restored to solvency during 
the year ended October 31, 1929, we obtain the following interesting information: 

The same information could be compiled for all national banks now in the 
hands of receivers, but I believe this is sufficient to indicate the situation. 


Per cent of dividends paid to creditors of 106 insolvent national banks, the affairs 
of which were either closed or restored to solvency during the year ended October 
31, 1929 

(Source: Annual report of the Comptroller.of the Currency, December 2, 1929] E 
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Recapitulation 

Per cent 
5.7 per tent of banks paid dividends belo rk „ 10 
20 cent of banks paid dividends belozpvmvpüͤü bꝛ „ 20 
29.5 per cent of banks paid dividends Һһе1озї...-.--_.--..--------------- 30 
42.8 per cent of banks paid dividends below CIA... es 40 
52.3 per cent of banks paid dividends below 50 
63.7 per cent of banks paid dividends bello 60 
74.2 per cent of banks paid dividends belozmzxgꝛzß-õ— 70 
82.8 per cent of banks paid dividends below. cpp „„ 80 
87.6 per cent of banks paid dividends һебз...-..------..---------------- 90 
91.4 per cent of banks paid dividends АСБ eee ENEN. CRE ees 100 


Nore.—Two banks paying 100 per cent dividends restored to solvency; 9 
banks in which receivers were appointed to levy and collect stock assessments 
covering deficiency in value of assets sold; 4 banks, ene and interest paid 
in full; 1 bank, 106 per cent dividends paid by purchasing bank; and 2 banks 
paying 100 per cent dividends not restored to solvency. * 

ver half of these banks paid less than 50 per cent dividends, so that millers 
who might have been unfortunate enough to have had drafts for collection in 
these banks would have realized less than 50 cents on-the dollar on the proceeds 
of their draft, unless all of the elements previously enumerated by the comp- 
troller were present in the transaction. 

Members of the Millers’ National Federation, as the result of the existing 
situation, have suffered heavy losses, and have reported to us losses in the past 
three years totaling $42,129.12. I believe, however, the actual losses have 
been very much greater than this amount. A detailed statement of the indi- 
vidual losses reported is attached hereto as Exhibit C. 

It is the firm conviction of millers, therefore, that adequate protection should 
be afforded for the perfectly legitimate and sound business practice involved in 
the collection of drafts, notes, ete., so that business generally will have increased 
confidence in its use and continue to enjoy the advantage which it affords with- 
out being compelled, as it is in many instances, to go to court in a complicated 
case to recover what is rightfully its own property, and then probably only receive 
а small fraction of it. ' 

It is our further belief that the Strong bill now before your committee is equi- 
table from the point of view of all concerned and adequately covers the situation. 
The bank collection code recommended by the American Bankers’ Association, 
we are advised, goes somewhat further in its provisions relating to collections and 
insolvency than the Strong bill, and it may be the committee will want to con- 
sider that in connection with the bill. However that may be, wheat flour millers 
of the United States are unanimous in their indorsement of the principles and 
provisions embodied in the Strong bill, and in their behalf we respectfully urge 
your favorable consideration of this legislation. 


Exuisit A 


ARKANSAS 


State laws do not set up class of preferred creditors as is contemplated in the 
Strong bill. The following courts decisions, however, are cited inthis connection: 

Theory of prejerence for trust funds.—The mere fact that insolvent banks owes 
one for trust funds does not alone entitle such creditor to preference. To get 
preference, he must show that the receiver of the insolvent bank has in his hands 
some of the trust funds or property into which such funds have been changed. 
He gets a priority only to such extent as he can identify his property in original 
or substitute form. (Rainwater v. Wildman, 172 Ark. 524; Hill v. Miles, 83 


Ark, 487.) s 
oj collections.— Where bank receives draft for collection merely, it is 
t of remitter, drawer or forwarding bank, and takes no title to the paper, 
or the proceeds when collected, but holds the same in trust for the purpose of 
remitting. The owner of the proceeds of such draft, therefore, is a preferred 
creditor of the bank. (Rainwater v. Federal Reserve Bank, 172 Ark. 632; 

Co. v. , 124 Ark. 550.) 

mingling trust funds with its own funds.— Where bank has mingled trust 
money with its own funds, money paid from such conglomerate fund for its own 
* — will be presumed to have been = from its own money and not from 
the trust funds; but where the mingled fund is at any timo reduced below the 


* 
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amount of the trust fund, the latter must be rded to that extent as dissi- 
pated, and the sums subsequently added from other sources can not be treated 
as part of the trust fund. prom y v. Cannon, 104 Ark. ) 

ational banks.—State can not establish priority of elaims against insolvent 
national bank in à manner conflicting with Federal Statute. (Chas. Davis v. 
Elmira Savings Bank, 161 U. S. 276, 40 Law Ed. 700.) 

b. , 
CALIFORNIA 


The only decision upon this subject in California holds that a remittance draft 
for collection is not a preferred claim against the collecting bank. It would 
make no difference, therefore, whether the assets of the banks had been aug- 
mented or inereased by the collection or whether the proceeds of the collection 
were traceable into the hands of the receiver. "Where the proceeds of the collec- 
tion have not been remitted, the question as to whether the person who had for- 
warded the colleetion would be entitled to preference would depend entirely 
upon the circumstanges of the case, the instructions given, the relation between 
the parties, the au ntation of funds and the ability to trace the funds into the 
hands of the receiv 

FLORIDA 


By decision of the Florida State Supreme Court all items collected by a closed 
institution are preferred. 
GEORGIA 


Banking act of Georgia amended as follows in August, 1927: 

“Бес. 19. Order of paying debts.—After the payment of the expenses liquida- 
tion, including compensation of agents and attorneys, and after the payment of 
unremitted collections, the order of paying off detbs due by insolvent banks shall 
be as follows: (1) Debts due to depositors; (2) debts due for taxes, State and 
Federal; (3) judgments; (4) contractual obligations; (5) unliquidated claims for 
damages.and the like: Prorided, That nothing herein contained shall affect the 
"E" any security or lien held by any person or corporation." 


INDIANA f 


General practice in Indiana is to allow preference in cases similar to the prefer- 
ences-contemplated in the Strong bill, on the theory that the proceeds constitute 
а trust fund. State legislature has enacted the bank collection code of the Amer- 
ican Bankers’ Association as a State statute. 


IOWA 


Following is an extract from the new Iowa Banking law, April 17, 1929: 

“Бес. 11. Making bank drafts and cashiers’ checks preferred.—Any draft, or 
cashiers' check issued and drawn against actual existing values by any bank or 
trust company prior to its failure or closing and given in payment of clearings: 
and any money paid in the usual course of business to any bank, or trust company 
for the purchase of a draft for the bona fide transfer of funds shall be a preferred 
claim against the assets of the bank or trust company." $ 

This is interpreted in actual practice to accomplish two things: (1) Prefers 
drafts and cashiers’ checks given for clearings between banks; (2) prefers funds 
that are used to buy bank drafts for the transferring or transportation of money. 


MINNESOTA 


In Minnesota the class of creditors contemplated by the Strong bill are not 
preferred and generally speaking the State banking department, having charge 
of all closed State banks, follows the rule practiced ®у the Comptroller of the 
Currency. í ? 

: NORTH CAROLINA 


Extract from State banking law. Part of section 218 (с) (14), relating to 
preferences: 

“The following shall be the order and preference in the distribution of the 
assets of any bank liquidated hereunder: (1) Taxes and fees due the corporation 
commission for examination or other services; (2) wages and salaries due officers 
‘and emplo: of the bank, for a period of not more than four months; (3) ex- 
penses of liquidation; (4) certified ehecks and cashiers’ checks in the hands of a 
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third party as a holder for value and amounts due on collections made and un- 
remitted for or for whieh final actual payment has not been made by the bank; 
(5) amounts due ereditors other than stockholders. The word ''àsset'" used 
herein shall not be deemed to inelude bailments or other pro y to which such 
bank has nó title: Provided, That when any bank, or any r, clerk, or agent 
thereof, receives by mail, ex or 2 a check, bill of exchange, order to 
remit, note or draft for collection, with the request that remittance be made 


shall create a lien in favor of the owner of such item on the asse such bank 
making the collection, and shall at from the date of the feres, diia ór col- 
lection of any such funds. ý 

RTH DAKOTA 


5 In general, the practice 


the statutes follow th t ti f 
; pe 4.— e present practice of the 


F under Federal statutes and decisions. 


RHODE ISLAND 


practice. Refer questions as they come up to counsel 
„ and advice as to State and National legislation affecting 


SOUTH CAROLINA 


State statute enacted in 1927. Extract as follows: 

“Вес. 2. Items sent by a bank, whether located within or without the State 
of South Carolina, to a bank in South Carolina for collection, are hereby declared 
to be a trust fund, and shall be a prior lien on any unassigned assets of such 


22 bank. 
Am advised that this statute has not yet been interpreted by the State supreme 
eourt. Prior to the of this statute, the law in South Carolina as to 


preferred claims in insolVÉnt State banks did not allow preference unless the 


assets were increased by. the collections. 
The uniform collection code suggested by the American Bankers Association 
has been @nacted by the State legislature as a State statute. м 


TENNESSEE 


Tennessee State laws do not set up any preferred class of creditors in case of 

insolvent banks, but by court ision of several years ago, State deposits are 

pue Otherwise, all eréfitor$ are on the same basis. Superintendent of 

anks automatically becomes receiver for any bank under his supervision that 

may close its doors. ` 
, WASHINGTON 

State legislature in-1929 adopted the uniform collection code sponsored by 


the American Bankers Association. opinion in that State is that code 
to national banks as well as to State banks, but this question has not been 


judicially determined so far as we ure advised, 
: WISCONSIN 
Statute adopted in 1929. Provides that upon suspension of any State bank 
all drafts in transit are to be paid upon presentation to the MONA bank. If 
there are not enough funds on deposit in such drawee bank, by reason of set-off 
against yable, such drafts shall be pref claims. In practice, these 


his deputy. When collections are sent to a bank, collection having been made, 
but no пае с before апре the apes reor тч Ве feel such 
collection should erred, un a estab! Р 

— | а сап lished and the money 


a 141 of the session of Laws of W AE! t further than 
амо bill. Seder ae Mosca te Gea ee 
to any company in Wyoming, are, in event of insolvency of said 


N 


X 
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bank or trust company, preferred claims. If the items have cleared and been 
е against the depositor of the insolvent bank апа the draft or check issued 
by the insolvent bank in payment thereof has been dishonored, such dishonored 
draft or check is likewise a preferred claim. À 

There is some, question as to whether the above law will hold in a case of a 
failed national bank, but on the other hand it is generally believed in Wyoming 
that national banks ean take advantage of the statute in case they hold drafts 
of a defunct State bank. No judicial construction on this point, but legal opinion 
is that the courts would so hold. 


Exuisir B 


. BANK COLLECTION CODE КУ 
Recommended by the American Bankers Association) 


Sec. 13. Insolvency and preferences.—1. When the drawee or payor, or any: 
other agent collecting bank shall fail or be closed for business by (official to be 
designated) or by actiontof the board of directors or by other proper legal action, 
after an item shall be mailed or otherwise entrusted to it for collection or pay- 


"ment but before the actual collection or payment thereof, it shall be the duty of 


the receiver or other official in charge of its assets to return such item, if same is 
in his poeseos, to the forwarding or presenting bank with reasonable diligence. 

2. Except in cases where an item or items is treated as dishonored by non- 
payment as provided in section 11, when a drawee or payor bank has presented 
to it for payment an item or items drawn upon or payable by or at such bank 
and at the time has on deposit to the credit of the maker or drawer an amount 
equal to such item or items and such drawee or payor shall fail or elose for busi- 
ness as above, after having charged such item or items to the account of the maker 
or drawer thereof or otherwise discharged his liability thereon but without such 
item or items having been paid or settled for by the drawee or payor either in 
money or by an unconditional eredit given on its books or on the books of any 
other bank, which has been requested or accepted so as to constitute such drawee 
or payor or other bank debtor therefor, the assets of such drawee or payor 
shall be impressed with a trust in favor of the owner or owners of such item or 
items for the amount thereof, or for the balance payable upon a number of items 
which have been exchanged, and such owner or owners, shall be eijtitled to a 
preferred claim upon such assets, irrespective of whether the fund representing 
such item or items can be traced and identified as part of such assets or has been 
intermingled with or converted into other assets of such failed bank. 

3. Where an agent collecting bank other than the drawee or payor shall fail for 
be closed for business as above, after having received in any form the proceeds 
of an item or items entrusted to it for-collection, but without such item or items 
having been paid or remitted for by it either in money or by an unconditional 
credit given on its books or on the books of any other bank which has been request- 
ed or accepted so as to constitute such failed collecting or other bank debtor 
therefor, the assets of such agent collecting bank which has failed or been closed 
for business as above shall be impressed with a trust in favor of the owner or 
owners. of such item or items for the amount of such proceeds and such owner 
or owners shall be entitled to a preferred claim upon such assets, irrespective of 
whether the fund representing such item or items can be traced and identified as 
part of such assets or has been intermingled with or converted into other assets 
of such failed bank. 


Ехнївїт С 


Wheat flpur mills (by States) reporting losses in 1927, 1928, and 1929 resulting 
from failure of national banks by reason of treatment as common creditor for 
amount of drafts placed for collection 


GEORGIA 

ООЗ . y ШУА a si rm $200. 00 
ILLINOIS 

Min A, Planters Bank of Americus, Ga... . 732. 55 

I Es SM PP ДОЗВО СЕРЦЕ А 118. 45 

Mill C (seven separate items) „ xz Уа Е 6, 528. 89 


—— j— 
1 Names of banks not given. — ' " 
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INDIANA 
Mill A (two items) ! 


KANSAS 


Mill A (in process of settlement, estimated 1 1 
Mill B (two items, prior to T e e ен 1, 821. 36 
Mill С, New First ! ational Bank of Springfield, 11 1, 500. 00 
‚ Firs i "^ FFC d 
tlement, p ae элк t 2 x " — —Q ^ wv ka 300. 00 
KENTUCKY 
Mill A, Two banks in Georgia, one bank in North Carolina ä 1, 336. 8 
MINNESOTA 
— А F 86. 
ill B (additional losses in State banks, $4,800) 1-................ 
Mill C, Favette City National Bank, Fayette City, Pa. (In process = 
of settlement, estimated loss) 55 Murus TT 1, 245. 00 
Mill D, Four national banks. (Additional losses in State banks) 1... 2,995. 53 
MISSOURI 
— А, Two national banks. (In — ook xu 2, 920. 18 
1. First National Bank, Clarksville, Ark s 
2. First National Bank, Dublin, Ga. np © Are " 496 85 
3. First National Bank, Springfield, No 912. 75 ` 
: (Additional loss of $998.99 in 8 in Iow € 
Mill Cc, National bank, ; eg Oki. jer ss S RD 26 
Mill D, First Nations Bank, New Bern, N. E. D o o Н 1 202 20 
Mill Е, (bank failed in 1928, still in process of liquidation) 1... ' 607. 29 
i yg itenis in one national bank. (Additional losses in Stat e i 
TS, Ree aL To Sone emos Se Ee i gr TEUER ih ay . 824. 73 
UIS NEBRÁSKA \ 
National Bank, Crivitz, Wiss. 3 $548, 21 
" Fe E itr Lae 
NationalgBank, Benton, III. pea: 1, 343. 45 
СЯ LJ EE: : 2 
NEW YORK TM 
Mill A 1 in T. 3 in 1928, 2 in 1929: IL d . 721. 60 
; NORTH CAROLINA 
Mill A, National Bank of , i L0 iti i 
State banks, $317.20) den % миея — 586. 45 
NORTH DAKOTA 
Mill A, items in 1924, 1925, 1926, and 19299 843. 916. 31 
NTANA 
NAA. v os EE EK a AER 250. 00 
он 
ИРС 10 © * 
eS Olgas o in. a ee ate ere 1, 981. 83 
VPE , 981. 53. 
! Names of banks not given. 
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OKLAHOMA 

Mill A, State National Bank, Ardmore, Okla. (additional losses in 
State banké) --..------9 ecce cre ru rtr r en ананан ннен $600. 00 

PENNSYLVANIA 
Mill A, Service Trust Co., Passaic, №. J . « 15.869 
VIRGINIA ` 

Mill A (additional amount of $69 in First National Bank of New 
Berne. NOU UL АНОР а рои ten +545 . 60. 00 
Mill B, 2 national banks 44 4„„ 590. 00 


8 42, 129. 12 


alt, but before we 
a letter from the 


Отаи Товар жади cA аа TT 


Mr. $твохс. We will now hear from 
hear from him I want to place into the re 
Secretary of the Treasury on this bill. 


(The letter referred to is as follows:) 
TREASURY DEPARTMENT, * 
Washington, January 29, 1929. 


Mx Dear Mr. Cuarrman: Reference is made to your request for report on 
Н. В. 13849, a bill to provide that transferors for collection о negotiable instru- 
ments shall be preferred creditors of national banks in certain cases. 

Claims of the class described in this bill when now filed against insolvent na- 
tional banks under the present law are given a preferred status provided it. 
pears that the proceeds of the collections (1) augme or increased the assets 
of the bank, and (2) are traceable into the funds whieh come to the receiver. 
(See vei v. Studebaker Corporation, 21 Fed. (2) 993, and cases cited.) 

The bill Would amend the law by eliminating the necessity for showing augmen- 
tation of asscts, and the tracing of the collection of proceeds into the hands of the 
receiver. Such amendment would, in the event no augmentation or tracing of 


- funds is possible, result in penalizing the general creditors by requiring the fund, 


held in trust for them, not shown to have been enriched by theeollection, to: 
pond with such payments. This bill would be in conflict with the well-estab- 
lished rule of law governing the administration of insolvent estates in general, 
applied by all Federal courts and practically all State courts. It should be re- 
membered that Congress was so impressed with nonpreference and ratable distri- 
bution of dividends that in passing section 5236 Revised Statutes it repealed a 
former act giving a preference to the United States and annulled a statute of a 
State giving a preference to deposits of savings banks. 

The courts have said: " 

“The foundation of the right on part of the owner of a trust fund to a preference 
over general creditors in payment out of.a fund or estate that has passed to the 
assignee or receiver of an insolvent person or corporation is, that the trust fund 
has been wrongfully confused. or intermingled with the property of the insolvent, 
or has been used to increase the value of property, thereby increasing the amount 
or value of the funds or estate passing into possession of the assignee or receiver; 
that, if this intermingling had nót taken place, the"fund passing to the receiver 

‘ould have Been so much less; that the. creditors have only the right to subject 
the property of the debtor to the payment of their claims, and therefore the 
creditors can not complain if the total fund eoming into the hands of the receiver 
is reduced by the amount necessary to make good to the owner of the trust ' 
fund the sum which was wrorigfully used in augmenting the fund or property 
passing to the receiver. Unless it appears that. the fund or estate coming into 
possession of the receiver has been augmented or benefited by the basses use 
of the trust fund, nor reason exists for giving the owner of the trust fund a prefer- 
ence over the general creditors, and this we understand to be the doctrine 
recognized by the Supreme Court of Iowa and the Supreme Court of the Unifed 
States alike." ` 

Thus the passage of the bill would create a preference from the mere fact of 
collection of the proceeds regardless of whether or not such proceeds were after- 
wards traceable to the hands of the receiver. This is clearly unjust to the general 


n 
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1 Names of banks not given. 
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“creditors. The assets of the general creditors should’ not be taken for the urpose 
of күм a creditor whose property is not included within said general assets. 

t is, of course, natural that a bill of this character should be very popular to 
some of those who deal with banks since it is the desire of every опе to be pro- 
tected if a bank fails but such protection should not be at the expense of the 
general creditors. To upset the well-established principles of law governing 
these matters, both in national cases and in State cases, is unsound, 

For the above reasons the Treasury is opposed to the passage of this bill. 
Very truly vours, 


А. W. MELLON, 


Secretar the Т : 
Hon. Lovis T. McFappen, dh de he 


Chairman House Co nittee on Banking and Currency, 
Washington, D. C. 


STATEMENTS OF F. G. AWALT, DEPUTY COMPTROLLER OF THE 
CURRENCY, AND GEORGE P. BARSE, GENERAL COUNSEL, DIVI- 
SION OF INSOLVENT NATIONAL BANKS 


Mr. Awarr. Mr. Chairman, before proceeding with any general 
statement, I want to explain that the letter from the Secretary of the 
Treasury to the chairman of the committee, dated January 29, 1929, 
which has been placed in the record by Mr. Strong, was written in 
answer to a request from the chairman of the committee for a report 
on a bill int 
different number hut which is identical with the Strong bil 
< Mr. Strona. That is true. 

Mr. Awarr. And it therefore applies to this bill as well. 

If I have your permission, I would like to read several sentences 

from this letter. [R'eading:] ? 


+ 

The assets of the general creditors should not be taken for ¢he purpose of pre- 
ferring a creditor whose property is not included within said general assets. It is, 
of course, natural that a bill of this eharacter would be very popular to some of 
those who deal with banks since it is the desire of everyone to be protected if a 
bank fails but such protection should not be at the expense of the general creditors. 


To upset the well-established principles of law governing these matters, both in 
national cases and in State cases, is unsound. 


For the above reasons the Treasury is opposed to the passage of this bill. 


That, in general, states the objections of the Treasury to the enact- 
ment of this bill into law. We feel that the general creditors’ rights 
are being gradually eaten away by preference, and as Mr. Wingo 
stated this morning, in 1929 50 per cent of the distribution of divi- 
dends to creditors of national banks went to preferred or secured 
creditors. "This bill, if you pass it, will add another preference that 
will eat into the general creditors' money at their expense, and it 
Mar LN HM ape wd ~~ will come along a little later and want 
another , and since there is no one aring f 
creditors we feel that we should. gon d deem 
I might say in that connection that if the general creditors, and I 
speak generally of depositors in national banks throughout the 
омор б iyw what tum ну does, and were p sepe you would 

ve в great many more letters written to you than hav 
sented on the other side of the case. A — P 

Mr. Barse, who is general counsel for the insolvent national bank 
division of the comptroller's office, is here and he has prepared a 
"OW ny „жй os- M gee ти long bo ig going to ask lor рини ion 
it and just outline what is in it instead of goi i 

long statement. -— 


"м. © 
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d at the last session of this Congress which has ay 
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Mr. SrnoNc. Very well. 
(The statement referred to is as follows:) 


The national banking laws, dealing with the liquidation of insolvent national 
banks contain no specific provisions for the allowance of preferred Claims, but, 
on the contrary section б U. 8. R. S., provides that the Comptroller of the 
Curreney shall make a ''ratable dividend * * * on all such claims as may 
have been proved to his satisfaction or adjudicated in & eourt of competent 
jurisdietion." The establishment and allowance of preferred claims, as dis- 
tinguished from the claims of general creditors, is the result of court decisions, 
and is based upon the theory that the assets in the hands.of the receiver contain 
property belonging to the particular claimant, title to which had never vested in 
the bank and which, therefore, the bank had been holding in trust. Hence, 
under the foregoing theories, the comptroller, in the liquidation of an insolvent 
national bank, proceeds to make a ''ratable" distribution of the proceeds of such 
of the assets as are avilable for the benefit of the general creditors, but sueh 
property as may be identified or allocated as belonging to a particular claimant 
is delivered to him, such delivery to such claimant consisting of either the 
specific property so identified, or sue funds in lieu thereof as were derived from 
said specific property, assuming that said funds were added to the general assets , 
of the bank and had not been dissipated, prior to suspension and were conse- “ 
quently, taken over by the receiver. 

From the foregoing general statement of the theory as to the allowance ог 
disallowance of preferred claims, it may be noted that three elements must exist 
as the basis of a preferred claim: 

(a) A trust relationship between the bank and the claimant; 

(b) The augmentation of the assets of the bank as a result of the trust rela- 
tionship whereby the bank acquires additional funds consitituting the property 
of the claimant. 

(c) The tracing of said funds to the assets\taken over by the receiver at sus- 

nsjon. F^. 

Phe collection of a check may be made in several ways, some of which will 
result in additional funds being brought into the collecting bank, but in other 
instances the collection may be made without additional funds being brought into 
the bank, or, even if additional funds are brought in, the funds may be wrongfully 
dissipated by the bank so that at the time of its suspension such funds are not on 
hand to be taken over by the receiver. 

It is usually assumed that a failed bank in eases sought to be covered by the 
Strong bill collect actual funds and that the funds so collected build or augment 

he assets of the bank and that said assets are taken over by the receiver. 

It should be noted that assuming such state of facts to exist in a given case, 
the court decisions which are given below would allow a preferred claim and the 
Strong bill adds nothing to the rights of sueh claimants in that respect. How- 
ever, the Strong bill goes further than affording such relief and gives a 
claim to a transferor or forwarder in cases where the collection of the item had 
not resulted in building up the assets of the bank and where the receiver had 
not taken over any funds or property representing the proceeds of the collection. 
Consequently, i& would seem to be an injustice to the depositors and pen 
ereditors of the failed bank to require them to contribute their rty, through 
the receiver, toward the payment a ed claim to a transferor or forwarder 
of a collection item, where no pr from the collection item have been taken 
over by the receiver. If a transferor sends to the national bank for collection and 
remittance a draft with bill of lading attached, collection may be made in several 
ways, with a surrender of the draft and of the attached bill of lading being made 
to the drawee in each case. In some instances the colleetion of the item will 
result in additional funds being brought into the bank, but in other instances the 
collection may be made without additional funds being brought into the bank, 
or, even if tional funds are brought in, the funds may be wrongfully dissi- 
pated by the bank so that at the time of its s ion such funds are not on hand 
to be taken over by the receiver. A few fic illustrations will indicate more 
definitely the distinction between the two c of cases where, on the one hand, 
augmentation of the assets with subsequent taking over thereof by the receiver 

and, on the other hand, where there is no augmentation or no taking over 
of collection proceeds by the receiver. ‘ a 

Let us assume in one case that the national bank presents the draft to the 
drawee and collects the same in cash, a surrender of the draft and of the bill of 
lading thereupon being made by the bank to the drawee. In this ease there is 
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